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The def endant - appel | ant Gordon J. Cordeiro appeals, in
connection with Cr. No. 94-0522(3), fromthe judgnent of the
second circuit court, the Honorable Boyd P. Mdssman presiding,
convicting himof and sentencing himfor the offenses of nurder
in the second degree, in violation of Hawai‘i Revised Statutes
(HRS) & 707-701.5 (1993),' robbery in the first degree, in

1 HRS § 707-701.5 provides in relevant part that, “[e]xcept as
provided in [HRS 8] 707-701, a person commts the offense of murder in the
second degree if the person intentionally or knowi ngly causes the death of
anot her person.”



violation of HRS § 708-840 (1993),2 and prohibited place to keep
firearm in violation of HRS § 134-6 (Supp. 1997),3 and, in
connection with Cr. No. 97-0073(3), fromthe sane judgnent

convi cting himof and sentencing himfor the offense of attenpted
murder in the first degree, in violation of HRS 88 705-500
(1993)* and 707-701(1)(d) (1993).° Cordeiro raises a plethora of

2 HRS § 708-840(1)(b)(i) provides in relevant part: “A person
commts the offense of robbery in the first degree if, in the course of
commtting theft[,] . . . [t]he person is armed with a dangerous instrument
and . . . [t]he person uses force against the person of anyone present with
intent to overcone that person’s physical resistance or physical power of
resistance[.]” “An act shall be deemed ‘'in the course of committing a theft’

if it occurs in an attenpt to comm<t theft, in the comm ssion of theft, or in
the flight after the attenpt or comm ssion.” HRS § 708-842 (1993). Pur suant
to HRS § 708-840(2), "“‘dangerous instrument’ means any firearnm.]” “Theft” is
statutorily defined and is commtted if, inter alia, “[a] person obtains, or
exerts control over, the property of another with intent to deprive the other
of the property.” HRS § 708-830(1) (1993)

8 HRS 8§ 134-6(c) provides in relevant part that “all firearms and

ammuni tion shall be confined to the possessor’s place of business, residence
or sojourn,” except under certain conditions.

4 HRS § 705-500 provides in relevant part:
(1) A person is guilty of an attenpt to commt a
crime if the person
(a) Intentionally engages in conduct which would

constitute the crime if the attendant
circumstances were as the person believes them
to be; or

(b) Intentionally engages in conduct which, under

the circunstances as the person believes themto
be, constitutes a substantial step in a course
of conduct intended to culmnate in the person’'s
comm ssion of the crime.

(2) When causing a particular result is an el enment
of the crime, a person is guilty of an attenpt to commt the
crime if, acting with the state of mnd required to
establish liability with respect to the attendant
circumstances specified in the definition of the crime, the
person intentionally engages in conduct which is a
substantial step in a course of conduct intended or known to
cause such a result.

(3) Conduct shall not be considered a substantia
step under this section unless it is strongly corroborative
of the defendant’s crim nal intent.

5 HRS § 707-701(1) provides in relevant part that “[a] person
commts the offense of nmurder in the first degree if the person intentionally
or knowi ngly causes the death of . . . [a] person by a hired killer, in which

event both the person hired and the person responsible for hiring the killer
shall be punished under this section[.]”

2



poi nts of error on appeal, see infra section |I.B. In sunmary, we
hold that the circuit court plainly erred inits jury
instructions regarding the charge of first degree robbery and,
accordingly, we vacate Cordeiro’s conviction of and sentence for
first degree robbery and remand for further proceedi ngs
consistent wwth this opinion. 1In all other respects, we affirm

the circuit court’s judgment of conviction and sentence.

. BACKGROUND

| nasmuch as the present appeal directly involves five
crimnal proceedings, inplicates a sixth, and concerns two
trials, we believe it expedient, in this section, to provide a
short procedural synopsis, summarize each of Cordeiro’s numerous
points of error, and briefly sketch the factual background giving
rise to the various charges. W discuss the facts germane to
each of Cordeiro’s points of error nore fully infra in section
[l

A Procedural Synopsis

On Cctober 24, 1994, a grand jury returned an
i ndi ctment against Cordeiro in Cr. No. 94-0522 (hereinafter, “the
Bl ai sdel | case”), charging himw th robbing and nurdering Ti not hy
Bl ai sdel I, ki dnappi ng M chael Freitas, and conmtting two

firearns-rel ated offenses, all on August 11, 1994.° The natter

6 Count 1 of the indictnment in the Blaisdell case charged Cordeiro
with the offense of second degree nmurder, in violation of HRS § 707-701.5, see
supra note 1; count 2 charged himwith prohibited place to keep a firearm in
violation of HRS § 134-6(c), see supra note 3; count 3 charged himwith
ki dnapping, in violation of HRS § 707-720(1)(c) (1993) ("A person conmmts the
of fense of kidnapping if the person intentionally or knowi ngly restrains
anot her person with intent to . . . [f]acilitate the comm ssion of a felony or
flight thereafter[.]”); count 4 charged himwith first degree robbery, in
violation of HRS § 708-840(1)(b)(i), see supra note 2; and count 5 charged him
with carrying or use of a firearmin the conmi ssion of a separate felony, in
viol ation of HRS § 134-6(a) (Supp. 1997) (“It shall be unlawful for a person
to knowi ngly carry on the person or have within the person’s i mmedi ate control
or intentionally use or threaten to use a firearm while engaged in the

(continued...)



proceeded to trial in May 1995, resulting in a hung jury on al
counts, and the circuit court declared a mstrial.

On May 19, 1995, while Cordeiro was being tried for the
first time in the Blaisdell case, a grand jury indicted himin
connection with several drug related offenses (hereinafter, “the
drug case”). After the circuit court declared a mstrial in the
Bl ai sdel | case, the prosecution noved to consolidate the drug
case with the Blaisdell case, but the circuit court denied the
prosecution’s notion.

Subsequently, while Cordeiro awaited retrial in the
Bl ai sdel | case, he was indicted in four other matters, all for
attenpted first degree nurder, see supra notes 4 and 5. |In Cr.
No. 97-0073 (hereinafter, “the lona case”), Cordeiro was accused
of hiring John K. lona in March 1995 to kill Freitas, who was the
prosecution’s only eyewitness to the nurder with which Cordeiro
was charged in the Blaisdell case. In C. No. 95-0503
(hereinafter, “the Cornelio case”), Cordeiro was accused of
hiring Wlliam Cornelio in June 1995 to kill Freitas. A third
indictrment, returned in Cr. No. 96-0310 (hereinafter, “the Kekona
case”), accused Cordeiro of hiring Anthony Kekona sonetine in the
fall of 1995 to kill Cornelio. And, finally, a fourth
indictment, C. No. 98-0149 (hereinafter, “the Kapi ka case”),
accused Cordeiro of hiring Nedric R Kapika in January 1998 to
kill Freitas. 1In each of these matters (hereinafter,
collectively, “the attenpted first degree murder cases”), the
prosecution noved for, defense counsel did not object to, and the

circuit court granted consolidation with the Bl aisdell case.

5(...continued)
comm ssion of a separate felony,” except under certain conditions.).
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However, prior to trial, the circuit court dism ssed
t he Kekona case (in which Cornelio was the alleged victim
Wi t hout prejudice. Thereafter, the consolidated matter -- now
conprised of the Blaisdell, Cornelio, lona, and Kapi ka cases --
proceeded to trial in June 1998. On August 10, 1998, the jury
acquitted Cordeiro of attenpted first degree nurder in connection
with the Kapi ka and Cornelio cases. However, the jury convicted
Cordeiro of attenpted first degree nurder, as charged, in the
lona case. In connection with the Bl aisdell case, the jury
acquitted Cordeiro of the offense of kidnapping but convicted him
of second degree nurder, first degree robbery, and the two
firearms-rel ated offenses.’

B. Cordeiro’s Points O Error

Cordeiro’s first and second points of error chall enge
his first degree robbery conviction in connection wth the
Bl ai sdel | case. First, Cordeiro asserts that the indictnent in
the Bl aisdell case failed to expressly nane either the victim of
the theft or the person agai nst whom Cordeiro used force.
Because he raises the issue for the first tine on appeal,
Cordeiro urges this court to recognize the all eged defect as
plain error, warranting reversal of his first degree robbery
conviction. Second, Cordeiro urges that the circuit court
plainly erred in failing to instruct the jury (1) that “it must
[ unani mously] find that one or nore specifically named persons
was a victimof the theft,” (2) that the “victinms awareness of
the theft is a necessary elenent of first degree robbery,” and

(3) that the jury could “find [Cordeiro] guilty only of the

7 The circuit court, however, subsequently dism ssed Cordeiro’s

conviction of using a firearmin the comm ssion of a separate felony, in
violation of HRS § 134-6(a), see supra note 6, pursuant to this court’s
holding in State v. Jumla, 87 Hawai‘i 1, 950 P.2d 1201 (1998).
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murder [of Blaisdell] if [it] determ ned that [ Cordeiro]
committed that offense concurrently with the robbery [offense].”

Cordeiro’s third point is that the circuit court
plainly erred in consolidating the Cornelio, lona, and Kapi ka
cases with the Bl aisdell case; accordingly, Cordeiro urges this
court to vacate all of his convictions and remand for separate
trials in the Blaisdell and |ona cases.

Cordeiro’ s remaining points of error beseech this court
to vacate all of his convictions and remand for a newtrial. H's
fourth point is that the circuit court: (1) erred, over his
objection, in admtting (a) evidence of Cordeiro’ s involvenent
with illegal drugs and (b) testinony regarding a threat that he
all egedly directed against a witness; and (2) plainly erred in
Instructing the jury with regard to the purpose for which it
coul d consi der such “other bad acts” evidence (Cordeiro not
havi ng objected to the instruction at trial). Cordeiro’ s fifth
point is that the circuit court erred in allow ng Ant hony
Manouki an, M D., a pathol ogist who testified for the prosecution,
to render an opinion regarding the trajectory of the bullet that
killed Blaisdell; according to Cordeiro, Dr. Manouki an was not
qualified as a “hom cide reconstruction expert.” As his sixth
point, Cordeiro argues that the circuit court erred in precluding
himfromcalling Wayne Hill, a purported “hom cide reconstruction
expert,” as a witness. By doing so, Cordeiro contends that the
circuit court violated “his constitutional right to present a
conpl ete defense.” 1In his seventh point, Cordeiro argues that,
in limting his cross-exam nation of various w tnesses, the
circuit court violated his constitutional right to confrontation.
In his eighth point, Cordeiro clains that the circuit court erred

in allowi ng the prosecution, over his objection, to adduce



Cornelio s testinony regarding his religious beliefs; Cordeiro
asserts that such testinony was sinply “a way to bol ster
[Cornelio’ s] credibility,” in violation of Hawai ‘i Rul es of

Evi dence (HRE) Rule 610 (1998). Cordeiro’s ninth point is that
the circuit court erred in denying his notion for a newtrial;
according to Cordeiro, the prosecution know ngly adduced perj ured
testinmony. Cordeiro’s tenth point of error is a prosecutori al

m sconduct claim Cordeiro argues: (1) that the two deputy
prosecuting attorneys (DPAs) “work[ed] in tanden? during his
trial to “harass” his counsel; (2) that the prosecution nade
frivol ous objections for the purpose of interrupting the defense
counsel s cross-exam nation; (3) that, in closing argunent, the
DPA “constantly referr[ed] to [Cordeiro] as a |liar and personally
vouch[ed] for [the prosecution’s] witnesses”; and (4) that the
cumul ative effect of the foregoing conduct deprived Cordeiro of a
fair trial.® Consequently, Cordeiro argues that the circuit

court erred in denying his two notions for a mstrial.

Cordeiro’ s eleventh and final point of error is an ineffective
assi stance of counsel claim which he fashions froma nunber of
his other points. Cordeiro argues that he was denied the
effective assistance of counsel by virtue of defense counsel’s
failure (1) to object to the prosecution’ s joinder notions, (2)
to file a notion to dismss the allegedly defective robbery count
in the Blaisdell indictnment, (3) to object to the circuit court’s
first degree robbery instruction, (4) “to nove for pronpt
limting instructions” in connection with the “other bad acts”

evi dence, and (5) adequately to investigate an allegation that

t he prosecution knowi ngly introduced perjured testinony.

8 Cordeiro does not assert that the alleged prosecutorial m sconduct
in this case was so egregious as to bar reprosecution.
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C Fact ual Backgr ound

The present nmatter arises fromthe nurder of Tinothy
Bl ai sdel | on August 11, 1994, which occurred in the course of his
attenpt to purchase a pound of marijuana, and the subsequent
efforts by Cordeiro to evade prosecution and conviction for the
crime by elimnating the only eyewitness to the nurder, M chael
Freitas. The follow ng evidence was adduced at Cordeiro’ s second
trial, in July and August of 1998, in connection with Blaisdell’s
mur der .

1. The Bl ai sdell case

During the sunmer of 1994, Blaisdell was living with
his parents in Makawao, Maui and working at Kaya' s Collision and
Repair, an autonobile repair shop. |In late July, Blaisdell net
Freitas, who was acquainted with Bl aisdell through a cousin, at
Freitas’s house in Pukal ani, Maui, for the purpose of exam ning
sonme damage to Freitas’s jeep, which had recently “flipped.”
During their neeting, Freitas offered Blaisdell some marijuana to
snoke and, while they were snoking, Blaisdell nentioned to
Freitas that he wanted to purchase sone. Freitas offered to
assi st Blaisdell by making a few tel ephone calls, but no specific
arrangenents were nade.

Bl ai sdel | had stated to several people around this tine
that he was trying to purchase a pound of marijuana for $800. 00.
Kennet h Tanouye, Blaisdell’s friend and co-worker, was supposed
to supply the noney, and the two planned to divide the marijuana
between them |In fact, approxinmately one week prior to
Bl ai sdel | ' s nurder, Tanouye had gi ven him $800.00 in cash for a
pur chase, but the transaction had never taken place, and

Bl ai sdel | had returned the noney.



On August 10, 1994, or thereabouts, Bl aisdell and
Freitas met by chance in front of the house of Freitas's
girlfriend, who Iived across the street from Bl ai sdel | .

Bl ai sdel | asked Freitas whether he had been able to secure any
marijuana, and Freitas told himthat he knew how Bl ai sdel|l could
obtain a pound of “seeded” nmarijuana for $800.00. But, on the
nor ni ng of August 11, 1994, Freitas tel ephoned Bl aisdell at work
and informed himthat he had not been able to contact his source;
neverthel ess, he instructed Blaisdell to call himafter work.

Bl ai sdel | subsequently stated to Tanouye that he was going to
attenpt to purchase marijuana that night, and Tanouye once again
gave Bl ai sdell $800.00 in cash. Blaisdell never revealed to
Tanouye the identity of his source, but he did nention that he
was going to neet with Freitas.

Bl ai sdel | tel ephoned Freitas at approximately 4:20 p. m
to follow up on their earlier conversation, but Freitas advised
Bl ai sdel | that he had been unable to contact his source and that
he was going to be busy that evening. Neverthel ess, when
Bl ai sdel | left his house at approximately 4:45 p.m, he told his
uncl e, Donald Mor, that he was going to purchase a pound of
marijuana for $800.00 and di splayed a roll of noney. Moor urged
Bl ai sdel| to be careful, and Bl aisdell assured his uncle that
“[i1]t is okay. | amwth [Freitas].” Blaisdell left with a
backpack and proceeded up the street on foot, |eaving his car
behi nd.

Shortly thereafter, Freitas observed Blaisdell in front
of his house snoking a cigarette; Freitas was hinself on his way
to his girlfriend s house at the tinme. Blaisdell asked Freitas
for aride and, after Freitas determned that his girlfriend was

not at hone, he agreed to do so, although he subsequently cl ai ned



t hat he was not then aware of Blaisdell’s intended destination.

Bl ai sdel | directed Freitas to an area of Pukal ani known as “skid
row,” at which Blaisdell instructed Freitas to park al ongside the
r oad.

After approximately fifteen mnutes, a truck, which
Freitas recogni zed as belonging to Shane Shirota, pulled up and
parked in front of Freitas’s vehicle. Blaisdell exited Freitas’'s
vehicle with his backpack in his hand, approached the passenger’s
side of the truck, and began speaking with the occupant of the
vehi cl e through the wi ndow of the passenger’s side door.
Meanwhi l e, Freitas, who remained in his vehicle, decided to snoke
a cigarette; at the noment he | ooked down to activate his car
lighter, he heard a gunshot. He then observed Bl aisdell |ying by
the side of the road, his head bl eeding.

Freitas attenpted to start the engine of his vehicle,
but before he could do so, Cordeiro, who Freitas recogni zed from
hi gh school, ran up to himw th a gun pointed at his head.
Cordeiro ordered Freitas out of the truck and instructed himto
carry Blaisdell’s body into a gulch by the side of the road and
to cover the body wth some rubbish, including an E-Z G ider
exerci se machi ne, which was |laying nearby. Wile Freitas was
conplying, Cordeiro warned him “Don’t say anything or I'll hurt
your famly and friends.” After Freitas finished covering
Bl ai sdel | s body, Cordeiro again threatened Freitas, but
ultimately allowed himto | eave. As Freitas drove away in his
vehicle, he noticed Blaisdell’s hat, glasses, and backpack |ying
in the roadway. Freitas did not speak to anyone about the nurder

for sone tine.
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Bl ai sdel | s body was di scovered at approximately 9:00
p.m on August 11, 1994 and Ant hony Manoukian, MD., a
pat hol ogi st at Maui Menorial Hospital, exam ned Bl aisdell’s body
during the norning of August 12, 1994. Fromhis initial
observation of the lividity and rigor nortis present in
Bl ai sdel | s body, Dr. Manouki an estimated that Bl aisdell had been
dead sonetinme between four and twenty-four hours. Dr. Manouki an
performed an aut opsy on August 13, 1994 and determ ned that
Bl ai sdell died as a result of a gunshot wound to the right side
of the head. Based on the gun powder residue on Blaisdell’s
face, Dr. Mnoukian estimated that the barrel of the nurder
weapon had been fired froma distance of between six and twenty-
four inches. He also determned that, after entering the right
side of Blaisdell’s head, the bullet had travel ed downward and to
the left.

On August 13, 1994, Maui Police Departnent (MPD)
Detective Richard Camara questioned Freitas regarding Blaisdell’s
deat h, but Freitas denied that he had been in Blaisdell’s
presence on the day in question. Shortly thereafter, however,
Freitas did disclose to Dave Shevling, a co-worker, “who[,] nore
or less[,] was at the scene.”

On Septenber 12, 1994, an unidentified male fired a
weapon at Freitas while he was driving in his truck, shattering
the rear window. Freitas reported the incident to the MPD the
next day, but still did not reveal any infornmation about
Bl ai sdel |l ’s nmurder. Nevertheless, Freitas feared that Cordeiro
was attenpting to kill himand decided to tell his sister-in-Iaw,
Lynette Sakanura, about Bl aisdell’s death. On Cctober 16, 1994,
Freitas di sclosed to Sakanmura what he had w tnessed on August 11

1994 and sought her advice. Sakanura urged Freitas to tell his
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parents, which he subsequently did, and they pronptly hired an
attorney for him Finally, on October 19, 1994, Freitas gave a
formal statenment to Detective Camara regarding Bl aisdell’s nurder
on August 11, 1994.

The police obtained a warrant to search Cordeiro’s
resi dence but were unable to discover any evidence |inking
Cordeiro to Blaisdell’s death. |In addition, the police obtained
a warrant to search Shirota’s truck. Adhesive lifts from
Shirota’s truck uncovered particles that were consistent wth,
t hough not unique to, the discharge froma firearm The police
never succeeded in recovering the nurder weapon or the $800.00 in
cash that Blaisdell allegedly had in his possessi on when he was
kKill ed.

On Cctober 21, 1994, Cordeiro was indicted in
connection with Bl aisdell’s nurder.

2. The attenpted first degree nurder cases

On May 17, 1995, during Cordeiro’s first trial in the

Bl ai sdel | case, John lona, an inmate at the Maui Comrunity
Correctional Center (MCCC), where Cordeiro had been held after
his arrest, told the MPD that Cordeiro had di scussed the

Bl ai sdel | nmurder with him lona and Cordeiro had met during the
sumer of 1994, prior to their incarceration, through their

I nvol venent in the sale of crystal nethanphetam ne. Around the
end of 1994 or begi nning of 1995, while lona and Cordeiro were
both incarcerated in the MCCC, Cordeiro related to lona details
regardi ng Bl aisdell’s nurder and the inportance of Freitas’'s
testinmony to the prosecution. Cordeiro asked Iona, who was

pl anning to escape fromthe MCCC, to kill Freitas if he was able
get out; Cordeiro gave lona three maps containing the information

necessary to |locate Freitas. Cordeiro advised lona that he was

12



going to inherit sone noney and woul d assist lona in the event
that lona killed Freitas, although Cordeiro never specified
exactly how he woul d assist lona or whether he would pay lona a
certain sum of noney.

lona lost interest in nurdering Freitas, however, after
| earning fromWIIiam Cornelio, another MCCC i nmate, that
Cordeiro had al so asked Cornelio to nmurder Freitas. Moreover,
| ona subsequently | earned that Cordeiro had provided his cell mate
with certain information, which lona had shared with Cordeiro,
regarding lona’s own crimnal case; consequently, lona no |onger
trusted Cordeiro.

In October 1995, while Cordeiro was awaiting his second
trial in the Blaisdell case, Cornelio contacted the police
regarding Cordeiro’s alleged attenpt to hire himto kill Freitas.
Cornelio clainmed that Cordeiro had told himthat Freitas was the
only eyew tness against Cordeiro in his nmurder case. Cornelio
further stated that, when Cordeiro heard that he was planning to
escape with lona, Cordeiro told Cornelio that he would pay him
$5,000.00 in the event that he killed Freitas. The escape never
t ook place, but Cornelio claimed that Cordeiro signed a contract
stating that Cordeiro’s grandnother woul d pay Cornelio $5,000.00
if he was able to get out of the MCCC by ot her neans and kil
Freitas prior to Cordeiro’ s second trial

In January 1998, a third MCCC i nnmate, Nedric Kapika,
approached the prosecutor’s office claimng that Cordeiro had
attenpted to hire himto nurder Freitas. |In contrast to Cornelio
and lona, Kapika's recollection of what Cordeiro had said
regarding the Bl aisdell nurder was remarkably detailed and
simlar to the prosecution’s theory of the case. According to

Kapi ka, Cordeiro had recounted the details of Blaisdell’s rnurder
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while they were working in the MCCC conputer |ab, and Kapi ka had
i nputted what Cordeiro had told himnearly verbatiminto his
conputer.?®

3. Cordeiro’s second tri al

The principal evidence introduced by the prosecution
agai nst Cordeiro at his second trial was Freitas’ s eyew tness
testinmony. Freitas’s testinony was corroborated, inter alia, by
(1) the testinmony of witnesses who were either aware that Freitas
was attenpting to assist Blaisdell in purchasing marijuana or had
observed the two together on their way to “skid row,” (2) |atent
fingerprints, which partially matched Freitas’s, on the E-Z
@ i der exercise machine, and (3) Dr. Mnoukian' s testinony
regardi ng the gunshot wound that killed Bl aisdell.

The prosecution was never able to establish, by direct
evi dence, that Blaisdell had arranged to purchase a pound of
marijuana from Cordeiro, but it did succeed in introducing
evi dence showi ng that Cordeiro was w dely known, including by
Bl ai sdell, to use and sell illegal drugs and, therefore,
according to the prosecution’s theory, to be soneone whom
Bl ai sdel | would be likely to contact were he seeking to purchase
mari j uana.

Cordei ro deni ed nurdering Bl aisdell or even being
present at the scene of the nurder. He testified that, on the
afternoon of August 11, 1994, he and a friend, Curtis D nment, had
driven Diment’s truck to Makawao Feed and Lunber to pick up sone
| unber, with which Cordeiro planned to build sonme shelves in his

garage. They purchased the |unber around 4:00 p.m and returned

° Kapi ka cl ai med that he used a computer program that showed stars

on the monitor in place of letters, so that Cordeiro was unaware of Kapika’'s
“dictation.” Lee Gerrick, the educational program supervisor at the MCCC
however, testified that the MCCC conmputers contained no such program
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to Cordeiro’s house, where Cordeiro insisted that he had remai ned
for the rest of the evening, eating pizza and constructing
shel ves for his garage.

Dinment testified that he had departed Cordeiro’ s house
after the two had unl oaded the |unber, but that Derek Sakoda was
present when he left. Sakoda testified that he was present at
Cordeiro’ s residence when Cordeiro and Dinent had returned from
t he | unber shop and had assisted themin unloading the | unber
fromD nment’s truck. Sakoda did not renmenber whether he had
taken a break to eat, but he admtted that, during Cordeiro’s
first trial, he had testified that he had not done so. He
remenbered | eaving Cordeiro’s house at approximately 8:30 p.m,
but conceded that his nenory of the events of August 11, 1994 was
“kind of foggy.” Shawn Takahashi testified that he had been
present at Cordeiro’ s house on August 11, 1994 between
approximately 5:30 to 5:45 p.m and 9:30 to 9:45 p.m He
recal | ed observing Cordeiro construct shelves and working on his
dirt bike, although he adnmtted that Cordeiro was not in his
presence the entire tine.® Cordeiro’s sister, Denise, testified
that she had arrived at the Cordeiro residence at around 5:00
p.m and recall ed observing Cordeiro, Sakoda, and a friend (Hank
DeCoite), |ounging around the house. She did not recall seeing
Cordiero | eave the garage area, though she was not in his

presence the entire evening.

10 John Freitas, M chael Freitas’'s father, testified that, on August

3, 1998, while he was sitting outside the courtroom Takahashi had exited the
courtroom and had approached Sakoda. John Freitas allegedly overheard
Takahashi ask Sakoda, “How | ong were Gordon gone?” Sakoda allegedly
responded, “How the fuck should I know? It wasn't my turn to babysit him?”
Nei t her Takahashi or Sakoda were apparently aware that John Freitas was

M chael Freitas’s father. When the prosecution confronted Sakoda with his
statement during cross-exam nation, Sakoda responded, “Where you getting your
story from? You spying on ne out there? . . . . I didn't say it. I don’t
remenber . I don’t even care, because | wasn't even paying attention if he did
ask me that.”
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Cordeiro admtted that he was aware that Shirota, who
lived across the street fromhim habitually kept the keys to his
truck inits ignition and that he had borrowed Shirota s truck
fromtime to tinme, but denied borrowing Shirota’ s truck at any
time during 1994. He estimated that only a few m nutes were
required to drive fromhis house to “skid row.”

Cordeiro al so denied that he had ever attenpted to hire
anyone to kill Freitas. |Indeed, Cordeiro denied ever discussing
his case with anyone incarcerated at the MCCC. He did testify,
however, that, during Novenber 1994, when his attorney sent him
t hree hundred pages of police reports and discovery material to
review, the envel ope had been unseal ed when he had received the
material at the MCCC. Apparently, it had been m stakenly
delivered to Brian Cordeiro, another MCCC i nmate, who stated to

Cordeiro that both he and his roommate had read the reports.

1. STANDARDS OF REVI EW
A. Sufficiency & A Charge

““Whet her an indictnent [or conplaint] sets forth al
the essential elenents of [a charged] offense . . . is a question
of law,” which we review under the de novo, or ‘right/wong,’
standard.” State v. Merino, 81 Hawai‘i 198, 212, 915 P.2d 672,
686 (1996) (quoting State v. Wlls, 78 Hawai‘i 373, 379, 894 P.2d
70, 76 (1995) (citations omtted)).

B. Jury Instructions

When jury instructions or the om ssion thereof
are at issue on appeal, the standard of reviewis
whet her, when read and considered as a whole, the
instructions given are prejudicially insufficient,
erroneous, inconsistent, or msleading. . . .

[Elrroneous instructions are presunptively
harnful and are a ground for reversal unless it
affirmatively appears fromthe record as a whole that
the error was not prejudicial

[Elrror is not to be viewed in isolation
and considered purely in the abstract. It nmust
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be exam ned
proceedi ngs

record shows it

cont ext,

in the light of the entire
and given the effect which the whole

to be entitled. I'n that
the real question beconmes whether there
is a reasonable possibility that the error may

have contri buted to conviction.

| f
crimnal case
reasonabl e doubt,
which it may have
State v. Val entine,

(brackets in original).

93 Hawai ‘i
(2000) (citations and interna

there is such a reasonable possibility in a
then the error

is not harm ess beyond a
and the judgment of conviction on
been based must be set aside. .o
199, 204, 998 P.2d 479, 484
quotation signals omtted)

State v. Valdivia, 95 Hawai‘i 465, 471-72, 24 P.3d 661, 667-68
(2001).

C. Consolidation & Miultiple Charges In A Single Trial

“On appeal, a trial court’s order consolidating cases

for trial under [Hawai‘i Rules of Penal Procedure (HRPP)] Rule 13
shall not be disturbed absent an abuse of discretion.” 1ln re
John Doe, Born on October 26, 1977, 79 Hawai‘i 265, 273, 900 P.2d
1332, 1340 (App. 1995) (citations omtted). Cf. State v. Renon,

73 Haw. 23, 31, 828 P.2d 1266,
[circuit] court’s decision to
for an abuse of discretion.”)

D.

1270 (1992) (“We review the

join defendants in a single trial

The Admissibility O Evidence

The adm ssibility

of evidence requires different

st andards of review depending on the particular rule of
evi dence at issue. State v. Pulse, 83 Hawai ‘i 229, 246, 925
P.2d 797, 814 (1996).

When application of a particular
yield only one correct

evidentiary rule can

result, the proper standard for

appellate review is the right/wong standard

However,
shoul d be applied

the traditiona

abuse of discretion standard
in the case of those rul es of

evidence that require a “judgnment call” on the part of
the trial court.
Id. at 246-47, 925 P.2d at 814-15 (citations omtted).
“Prior bad act” evidence under Hawai ‘i Rul es of
Evi dence (HRE) Rule 404(b) (1993) is adm ssible when “it is
1) relevant and 2) more probative than prejudicial.” State
v. Mael ega, 80 Hawai‘i 172, 183, 907 P.2d 758, 769 (1995)
(citations omtted). A trial court’s determ nation that
evidence is “relevant” within the meaning of HRE Rule 401
(1993) is reviewed under the right/wong standard of review.
State v. Pulse, 83 Hawai‘ 229, 247, 925 P.2d 797, 815
(1996). However, a trial court’s balancing of the probative
val ue of prior bad act evidence against the prejudicial

ef fect of such evidence

under HRE Rule 403 (1993) is

17



revi ewed for abuse of discretion. See id. An abuse of

di scretion occurs when the court “clearly exceeds the bounds
of reason or disregards rules or principles of law to the
substantial detriment of a party litigant.” State v.
Furutani, 76 Hawai ‘i 172, 179, 873 P.2d 51, 58 (1994)
(citations omtted).

State v. Torres, 85 Hawai‘i 417, 421, 945 P.2d 849, 853 (App.
1997) (footnotes omtted).

We review the circuit court’s decision to admt expert
testinmony for abuse of discretion. See State v. Miet, 95
Hawai ‘i 94, 107, 19 P.3d 42, 55 (2001); State v. Fukusaku, 85
Hawai ‘i 472, 496, 946 P.2d 32, 66 (1997); State v. Maelega, 80
Hawai i 172, 180, 907 P.2d 758, 766 (1995); State v. Montal bo, 73
Haw. 130, 140-41, 828 P.2d 1274, 1281 (1992).

[ TI he question whether a person is an expert is a question
of law. The person either is or is not an expert, and there
is only one right answer. However, .
[t] he question of whether a witness qualifies as
an expert is a matter addressed to the sound
di scretion of the trial court, and such determ nation
will not be overturned unless there is a clear abuse
of discretion.

Li berality and flexibility in evaluating
qualifications should be the rule; the proposed expert
“should not be required to satisfy an overly narrow
test of his own qualifications.” The trial court has
wi de discretion in determ ning the conpetency of a
wi tness as an expert with respect to a particular
subj ect .

State v. Cababag, 9 Haw. App. 496, 504, 850 P.2d 716, 720 (1993)
(citing Larsen v. State Sav. & Loan Ass'n, 64 Haw. 302, 304, 640
P.2d 286, 288 (1982), and M G aham Federal Practice and
Procedure: Evidence 8 6642 (InterimEd. 1992)).

E. Limtati ons On Cross- Exani nati ons

The law is settl ed that

the scope of cross-exam nation at trial [is] . . . within
the discretion of the trial court. . . . The trial court’s
exercise of its discretion to limt the scope of

cross-exam nation will not be ruled as reversible error when
it limts irrelevant and repetitious questions by counse
[and the limtation does] not result in any manifest
prejudice to the defendant.
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State v. Okunura, 78 Hawai‘i 383, 399, 894 P.2d 80, 96 (1995)
(quoting State v. Young, 8 Haw. App. 145, 151, 795 P.2d 285, 290
(quoting State v. Faul kner, 1 Haw. App. 651, 654-55, 624 P.2d
940, 943-44 (1981)), cert. denied, 71 Haw. 669, 833 P.2d 901

(1990)) (sone brackets and ellipses added and some in original).

F. The Crcuit Court's Denial O A Mdtion For New Tria

The trial judge, at a hearing on a notion for new
trial, acts as the trier of fact. Martinez v. State, 846
S.W 2d 348, 349 (Tex. App. 1992). In this jurisdiction, a
trial court’s FOFs are subject to the clearly erroneous
standard of review. State v. Hutch, 75 Haw. 307, 328, 861
P.2d 11, 22 (1993) (citations omtted). “An FOF is clearly
erroneous when, despite evidence to support the finding, the
appellate court is left with the definite and firm
conviction that a m stake has been commtted.” 1d.
(citations and internal quotation marks omtted); see also
State v. Batson, 73 Haw. 236, 246, 831 P.2d 924, 930,
reconsi deration denied, 73 Haw. 625, 834 P.2d 1315 (1992).
And

[wl here there is substantial evidence, which is
credi bl e evidence of sufficient quantity and probative
value to justify a reasonable person in reaching
concl usi ons that support the FOFs, the FOFs cannot be
set aside. Mor eover, an appellate court will not pass
upon i ssues dependent upon credibility of witnesses
and the weight of the evidence; this is the province
of the trial judge.

Anfac, Inc. v. Waikiki Beachcomber Inv. Co., 74 Haw. 85,

116-17, 839 P.2d 10, 28, reconsideration denied, 74 Haw.

650, 843 P.2d 144 (1992) (citations and internal quotation

mar ks omitted).

State v. Furutani, 76 Hawai<i 172, 179-80, 873 P.2d 51, 58-59
(1994).
G Denial O A Mdtion For Mstrial

“The denial of a nmotion for mstrial is wthin the
sound discretion of the trial court and will not be upset absent
a clear abuse of discretion.” State v. Rogan, 91 Hawai ‘i 405,
411, 984 P.2d 1231, 1237 (1999) (citing State v. Loa, 83 Hawai ‘i
335, 349, 926 P.2d 1258, 1272, reconsideration denied, 83 Hawai i
545, 928 P.2d 39 (1996)).
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H. | neffecti ve Assi stance O Counsel

In reviewing an ineffective assistance of counsel
claim this court nust determ ne whether the assistance
“Iw] hen viewed as a whole, was . . . provided to the
defendant within the range of conmpetence demanded of
attorneys in crimnal cases[.]” State v. Richie, 88 Hawai ‘i
19, 39, 960 P.2d 1227, 1247 (1998) (citations and interna
quotation marks om tted). In addition,

[tl]his court has also held that

t he defendant has the burden of establishing
ineffective assistance of counsel and nmust meet

the followi ng two-part test: 1) that there were
specific errors or om ssions reflecting
counsel’s lack of skill, judgment, or diligence

and 2) that such errors or om ssions resulted in
either the withdrawal or substantial inmpairment
of a potentially nmeritorious defense.
Id. (quoting State v. Silva, 75 Haw. 419, 439-40, 864
P.2d 583, 593 (1993)). “Determ ning whether a defense
is ‘potentially meritorious’ requires an eval uation of
the possible, rather than the probable, effect of the

defense on the decision maker. . . . Accordingly, no
showi ng of ‘actual’ prejudice is required to prove
ineffective assistance of counsel.” Dan v. State, 76

Hawai ‘i 423, 427, 879 P.2d 528, 532 (1994).
State v. Fukusaku, 85 Hawai‘ 462, 479-80, 946 P.2d 32,
49-50 (1997) (ellipsis in original).

Barnett v. State, 91 Hawai ‘i 20, 26-27, 979 P.2d 1046, 1052-53

(1999) (brackets and ellipsis points in original).

| . Plain Error

““\W may recognize plain error when the error commtted
af fects substantial rights of the defendant.’” State v. Jenkins,
93 Hawai ‘i 87, 101, 997 P.2d 13, 27 (2000) (quoting State v.
Cullen, 86 Hawai‘i 1, 8, 946 P.2d 955, 962 (1997)). See also
HRPP Rul e 52(b) (1993) (“Plain error or defects affecting

substantial rights may be noticed al though they were not brought

to the attention of the court.”).

I11. DI SCUSSI ON

A Al t hough The First Degree Robbery Charge WAs Not
Fatally Defective, The Circuit Court Plainly Erred In
| nstructing The Jury In Connection Wth That O fense |In
Two Respects.

Cordeiro argues that his conviction of and sentence for
robbery in the first degree, pursuant to HRS 8§ 708-840(1)(b) (i),
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see supra note 2, nust be reversed because: (1) the indictnent
charging himwi th first degree robbery failed expressly to name
(a) the person agai nst whom force was used and (b) the person who
was the victimof the theft; and, alternatively, (2) that the
circuit court erred in instructing the jury in connection with
t he robbery charge. Because he did not raise either issue at
trial, Cordeiro urges this court to invoke the doctrine of plain
error.

The prosecution contends that count four of the
Bl ai sdel | indictment sufficiently alleged the offense of first
degree robbery but concedes that “the robbery conviction should
be vacated due to inadequate jury instructions.” W agree.

1. Count 4 of the indictnent in the Blaisdell case is
not fatally defective.

Wen a defendant fails to challenge the sufficiency of
a charge in the trial court and, instead, invokes plain error to

chal  enge that charge for the first tinme on appeal

our review is governed by the rule that “‘[charges]
which are tardily challenged [after conviction] are
liberally construed in favor of validity.’” State v.
Motta, 66 Haw. 89, 91, 657 P.2d 1019, 1020 (1983)[.]
The “liberal construction standard for post-

conviction challenges to [a charge] means we will not
reverse a conviction based upon a defective [charge]
unl ess the defendant can show prejudice or that the
[charge] cannot within reason be construed to charge a
crime.” [ld.] at 91, 657 P.2d at 1020.

[State v. Elliot, 77] Hawai ‘i [314, 316], 884 P.2d [377,]

379 [(App. 1994)],

State v. Elliott, 77 Hawai‘i 309, 311, 884 P.2d 372, 374 (1994)

(sone internal citations omtted) (sonme brackets added and sone
in original); see also State v. Merino, 81 Hawai‘i 198, 212, 915
P.2d 672, 686 (1996); State v. Smith, 66 Haw. 95, 657 P.2d 1022

(1983). Cenerally speaking, a charge drawn fromthe | anguage of
the statute proscribing the offense is not fatally defective.
See State v. lIsrael, 78 Hawai‘i 66, 73, 890 P.2d 303, 310 (1995);
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State v. Jendrusch, 58 Haw. 279, 289, 567 P.2d 1242, 1245 (1977),;
State v. Tuua, 3 Haw. App. 287, 293, 649 P.2d 1180, 1184-85
(1982) .

As we have al ready noted, see supra note 2, at the tine
Cordeiro allegedly committed first degree robbery, HRS § 708-
840(1)(b) (i) provided in relevant part that “[a] person conmmts
the offense of robbery in the first degree if, in the course of
commtting theft . . . , [t]he person is armed with a dangerous
instrument and . . . [t]he person uses force agai nst the person
of anyone present with intent to overcone that person’s physical
resi stance or physical power of resistance[.]”

Count 4 of the Blaisdell indictnment tracked this

statutory | anguage nearly verbatim alleging that
on or about the 11th day of August, 1994, in the County of
Maui, State of Hawaii, GORDON J. CORDEIRO, in the course of
commtting theft and while armed with a dangerous
instrument, to wit, a revolver, did use force against the
person of anyone present with intent to overcome that
person’s physical resistance or physical power of
resi stance, thereby comm tting the offense of Robbery in the
First Degree in violation of Section 708-840(1)(b)(i) of the
Hawai ‘i Revi sed St atutes.

Thus, this is not a case in which the charge “cannot within
reason be construed to charge a crine.”

Nor does the record reflect that Cordeiro was
prejudi ced by the charge’s failure to nane the person agai nst
whom he al |l egedly used force or the victimof the theft. At no
point did Cordeiro file a notion for a bill of particulars.
| ndeed, his alibi defense -- i.e., that he was not at the scene
of the incident at all -- was in no way affected by the charge’s
| ack of specificity in these respects. Cf. State v. Smith, 66

Haw. 95, 657 P.2d 1022 (holding that an indictnent for second

degree robbery that failed to specify that the person agai nst

whom force was used was physically present or the owner of the
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property was not plain error, because, inter alia, there was no

doubt that that was what the prosecution was alleging).?!

Accordingly, we hold that the failure of count 4 of the
Bl ai sdel | indictnment either to nane the person agai nst whom
Cordeiro allegedly used force or the victimof the theft did not
render the charge fatally defective in this case.

2. The circuit court’s jury instructions regarding
the of fense of first degree robbery were
prejudicially erroneous.

In connection with the first degree robbery charge, the
prosecution argued to the jury that, in finding that Cordeiro
“used force against the person of anyone present . . . to
overconme that person’s physical resistance or physical power of
resi stance,” “the person of anyone present could be either
M chael Freitas or it could be TimBlaisdell hinself.” The
circuit court, for its part, did not instruct the jury that it
was required unaninously to agree as to the identity of the
person agai nst whom Cordeiro used force. Rather, the circuit
court generally instructed the jury that its “verdict nust be
unani nous” and, with respect to first degree robbery, instructed
the jury as foll ows:

In Count 4 of the indictnment, the Defendant, Gordon J.

Cordeiro, is charged with the offense of robbery in the

first degree. A person commts the offense of robbery in

the first degree if, in the course of commtting theft, he

is armed with a dangerous instrument and he uses force

agai nst the person of anyone present with intent to overcone

the person’s physical resistance or physical power of

resi stance.

There are three material elements of the offense of
robbery in the first degree, each of which the prosecution

must prove beyond a reasonabl e doubt. These three elenments
are: one, that on or about the 11th day of August, 1994, in

1 The prosecution improperly argued to the jury, in the absence of a
specific unanimty instruction, that it could convict Cordeiro by finding that
he used force against either Blaisdell or, alternatively, Freitas. Vhi | e
erroneous, see infra section II1.B.2, the prosecution’s argument was a
function of the circuit court’s faulty jury instructions, rather than any
defect in the charge.

23



the County of Maui, State of Hawaii, the Defendant was in
the course of commtting theft; and two, that while doing
so, the Defendant was armed with a dangerous instrument; and
three, that while doing so, the Defendant used force against
t he person of anyone present with intent to overcome that
person’s physical resistance or physical power of

resi stance.

The circuit court then instructed the jury regarding the
statutory definitions of “theft,” “in the course of commtting
theft,” and “dangerous instrument.” Cordeiro argues that the
circuit court plainly erred in three respects in giving the
foregoi ng instructions.

a. The circuit court plainly erred in failing to
instruct the jury that it was required to
agree unani nously as to the person agai nst
whom Cordeiro used force.

First, Cordeiro argues that the circuit court plainly
erred in failing to give a specific unanimty instruction, i.e.,
in failing to instruct the jury that it was required to agree
unani nously as to the identity of the person agai nst whom he used
force — either Blaisdell or Freitas. The prosecution concedes
that the circuit court’s error in this regard warrants vacati ng
Cordeiro’s first degree robbery conviction.

Qur review of the record confirms that the circuit
court’s instructions were prejudicially insufficient and
erroneous, inasnmuch as the prosecution (1) adduced evi dence of
two separate and distinct cul pable acts that arguably supported
the requisite “use of force” by Cordeiro (i.e., shooting
Bl ai sdel | and threatening Freitas with a firearm (2) failed to
make an election as to the particular act on the basis of which
it was seeking conviction, and (3) represented to the jury that
only a single offense was commtted but that either act could
support a guilty verdict as to first degree robbery. See State
v. Arceo, 84 Hawai‘i 1, 32-33, 928 P.2d 843, 874-75 (1996)

(hol di ng that “when separate and distinct cul pable acts are
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subsuned within a single count . . . — any one of which could
support a conviction thereunder — and the defendant is
ultimately convicted by a jury of the charged offense, the
defendant’s constitutional right to a unaninous verdict is
violated unless . . . the prosecution is required to elect the
specific act upon which it is relying to establish the ‘conduct’
el enent of the charged offense[] or . . . the trial court gives
the jury a specific unanimty instruction[]”). But see State v.
Apao, 95 Hawai ‘i 440, 24 P.3d 32 (2001) (“[A] specific unanimty

instruction is not required if (1) the offense is not defined in

such a manner as to preclude it from being proved as a continuous
of fense and (2) the prosecution alleges, adduces evidence of, and
argues that the defendant’s actions constituted a continuous
course of conduct.”); State v. Valentine, 93 Hawai‘ 199, 208,

998 P.2d 479, 488 (2000) (holding that a specific unanimty

instruction is not required if the defendant’s conduct
constituted a continuing course of conduct).

Because the circuit court’s insufficient jury
instructions prejudiced Cordeiro’ s substantial constitutional
right to a unaninous jury verdict, the error was “plain.” See
Arceo, 84 Hawai‘i at 33, 928 P.2d at 875. Correlatively,
“inasmuch as we cannot say that there was no reasonabl e
possibility that the circuit court’s error contributed to
[ Cordeiro’s] conviction[], we hold that the error was not
harm ess beyond a reasonable doubt[.]” 1d. W therefore vacate
Cordeiro’s first degree robbery conviction and remand the matter
to the circuit court for a newtrial as to Count 4 of the
Bliasdell indictment. However, because we hold infra in section
I11.A 2. b that the prosecution may only retry Cordeiro for first

degree robbery on the basis that his threat to Freitas
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constituted the requisite “use of force,” there will now be no
need for a specific unanimty instruction.

b. The circuit court plainly erred in the
Bl ai sdell case by failing to instruct the
jury that, under certain circunstances, the
charged offense of first degree robbery
nerges with the charged offense of second
degree nurder and precludes convictions of
bot h of f enses.

Relying on State v. Ah Choy, 70 Haw. 618, 780 P.2d 1097

(1989), Cordeiro argues that the circuit court plainly erred in
failing to instruct the jury that, if it determ ned that he
commtted the alleged first degree robbery offense “concurrently”
with the alleged second degree nurder offense, the two offenses
woul d nerge and the jury could, consequently, only convict him of
t he second degree nurder offense. |In its answering brief, the
prosecuti on advances no counterargunment regarding this point of
error.

. In Ah Choy, we held that where the two offenses,
one of which can be a conponent of the other, were commtted
concurrently in time, the jury need not render verdicts in
both offenses but only in the one carrying the more severe
penalty (attenpted nurder as opposed to robbery). In Ah
Choy, the defendant approached a cashier to make a small
purchase as a ruse, stabbed her in the neck, and i nmmedi ately
reached into the open register and removed noney. We held
that the attenmpted murder and the robbery occurred
concurrently; we concluded that the |egislature never
i ntended that a defendant be convicted of both robbery in
the first degree and its conponent offense of attenpted
murder in the absence of evidence that the defendant
comm tted both offenses separately in tinme.

State v. Denton, 71 Haw. 46, 50-51, 781 P.2d 662, 664 (1989).
See also HRS § 701-109(1)(e) (“[a] defendant may not . . . be

convicted of nore than one offense if . . . [t]he offense is
defined as a continuing course of conduct and the defendant’s
course of conduct was uninterrupted, unless the | aw provi des that
speci fic periods of conduct constitute separate offenses”); State

v. Hoey, 77 Hawai‘i 17, 38, 881 P.2d 504, 528 (1994) ("It is
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possi bl e for kidnappi ng and robbery charges agai nst a def endant
to merge, pursuant to HRS 8 701-109(1)(e), under circunstances in
which (1) there is but one intention, one general inpulse, and
one plan, (2) the two offenses are part and parcel of a
continuing and uninterrupted course of conduct, and (3) the | aw
does not provide that specific periods of conduct constitute
separate offenses.”); cf. HRS § 701-109(1)(a) (“[w hen the sane
conduct of a defendant nay establish an el enent of nore than one
offense, . . . [t]he defendant may not . . . be convicted of nore
than one offense if . . . [o]ne offense is included in the other
as defined in subsection (4) of this section”); State v.

Horswill, 75 Haw. 152, 162, 857 P.2d 579, 584 (1993) (“A

def endant may not be convicted of both charged offenses if one is

an ‘included offense as defined by HRS § 701-109(4).”7). W
further held that

it was plain error for the trial court to fail to instruct
the jury of [its] duty to find [the defendant] guilty of
only the attenpted nurder count if [it] determ ned that [the
defendant] comnmitted that offense concurrently with the

comm ssion of robbery in the first degree. The instruction
shoul d have been framed so that once the jury determ ned
that [the defendant] was guilty of attenpted murder [it]
need not go any further with respect to the robbery count.

Ah Choy, 70 Haw. at 623, 780 P.2d at 1101.

We have subsequently reiterated that an Ah Choy
instruction is not required unless the evidence adduced at trial
woul d support a finding that the two of fenses, including robbery,
whi ch are predicated upon the requisite finding that the
def endant used “force,” occurred concurrently. Denton, 71 Haw.

at 51, 781 P.2d at 664; see also Horswill, 75 Haw. at 162, 857

P.2d at 584 (“where two different crimnal acts are at issue,
supported by different factual evidence, even though separated in
time by only a few seconds, one offense by definition cannot be
included in the other”); State v. Correa, 5 Haw. App. 644, 649,
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706 P.2d 1321, 1325 (1985) (“a kidnapping that was not
necessarily and incidentally conmtted during a robbery may be
charged as a separate offense in addition to the robbery
charge[]”). In Denton, the defendant was convicted of ki dnapping
and assault offenses that he contended on appeal were “included”
wi thin the robbery offenses of which he was also convicted. W
di stingui shed Ah Choy on the basis that the record in Denton
reflected that “the crinmes of assault and ki dnapping clearly
occurred after the robberies and in fact occurred over a period
sufficiently extended in tine to assure that the el enents of the
robberies and of the kidnapping and assaults [did] not overlap.”
Denton, 71 Haw. at 50-51, 781 P.2d at 664.

In light of the foregoing, Cordeiro is partially
correct in asserting that he was entitled to an Ah Choy
instruction with respect to the offenses of first degree robbery
and second degree nurder. Fromthe evidence adduced at trial,
the jury could have found that Bl aisdell’s gunshot wound
constituted the “use of force” requisite to the first degree
robbery count; had it so found and been instructed pursuant to
our holding in Ah Choy, the jury woul d have convicted Cordeiro of
second degree nurder and never reached the question whether he
committed first degree robbery. On the other hand, the evidence
supported a finding — and the prosecution expressly argued --
that the requisite “use of force” could be predicated upon
Cordeiro aimng the firearmat Freitas. |If the latter finding
underlay the jury's guilty verdict with respect to first degree
robbery, then the elenents of the alleged robbery and the all eged
nmur der woul d not have overl apped, thereby obviating an Ah Choy

i nstruction.
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In any event, the prosecution’'s failure to elect the
act upon which it sought a first degree robbery conviction, in
conbination with the circuit court’s failure to give a specific
unanimty instruction, resulted in the |ack of an Ah Choy
instruction affecting Cordeiro’ s substantial rights and
constituting plain error. See Ah Choy, 70 Haw. at 623, 780 P.2d

at 1101. W cannot say that the plain error was harm ess beyond
a reasonabl e doubt, inasnmuch as there is a reasonable possibility
that the lack of an Ah Choy instruction contributed to Cordeiro’s
conviction of first degree robbery. Accordingly, the circuit
court’s failure to give an Ah Choy instruction constitutes an
alternative basis for vacating Cordeiro’ s first degree robbery
conviction and remanding the matter to the circuit court for a
new trial as to Count 4 of the Blaisdell indictnent.

However, because we are affirmng Cordeiro’s second
degree murder conviction in connection with Bl aisdell’s death,
see infra, the prosecution is barred by Ah Choy and its progeny
frompursuing a first degree robbery conviction on the theory
that Cordeiro’ s nmurder of Blaisdell constituted the requisite
“use of force.” The prosecution is now restricted, pursuant to
HRS § 708-840(1)(b)(i), to the theory that Cordeiro’ s all eged act
of aimng the firearmat Freitas supports the “use of force”
requisite to the conm ssion of first degree robbery. That being
so, an Ah Choy instruction is no |onger necessary or appropriate,
because Bl ai sdel|l’s nurder cannot establish the first degree
robbery of f ense.

C. The circuit court did not plainly err in
failing to instruct the jury that “the victim
of the theft” — whether the owner of the
property taken or the person agai nst whomt he
defendant all egedly used force — nust be
“aware of the theft.”
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Cting State v. Mtsuda, 86 Hawai‘i 37, 947 P.2d 349

(1997), Cordeiro urges that the circuit court plainly erred in
failing to instruct the jury that the alleged victinms “awareness
of the theft is a necessary elenment of first degree robbery.”
Cordei ro does not undertake, however, to articulate in what
manner he was potentially prejudiced by this alleged

“i nadequacy.” In its answering brief, the prosecution advances
no counterargunment on the subject.

We noted in Mtsuda that, at common |aw, the offense of
first degree robbery required that the victimbe aware of the
theft, inasmuch as the crine entailed the defendant taking the
property of another by “nmeans of force or violence or by putting
the victimin fear.” 86 Hawai‘i at 41-42, 947 P.2d at 353-54
(citations omtted). W observed, however, that, generally
speaki ng, Hawaii’'s first degree robbery statute departed fromthe

commpn | aw definition of the crinme because,

[ul]nder HRS 8 708-840, use of force or intimdation “in the

course of committing a theft” is the element that

di stingui shes robbery fromtheft. “An act shall be deened
‘in the course of commtting a theft’ if it occurs in an
attenmpt to conmt theft, in the comm ssion of theft, or in
the flight after the attenpt or comm ssion.” HRS § 708-842
(1993) . . . . It is clear, therefore, that under HRS

§ 708-840, force or intimdation need not be used in the
actual taking of the property to constitute robbery.

M tsuda, 86 Hawai‘ at 42, 947 P.2d at 354 (sone citations and
enphasis omtted). Thus, pursuant to HRS § 708-840, the offense
of first degree robbery could be cormitted by an act of force
that occurred after the actual theft, whereas, at common law, it
was necessary that the use of force occur at the tine of the
actual theft. A majority of this court nonethel ess held that
“the victims awareness of the theft is a necessary el enent of
robbery pursuant to HRS 8§ 708-840(1)(b)(ii) [(1993)].” 86 Haw.
at 46, 947 P.2d at 358. W did so because HRS § 708-
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840(1)(b)(ii) specifically provides in relevant part that a
person conmits the offense if he or she, in the course of
commtting theft, is arned with a dangerous instrunent and
“threatens the inmmnent use of force against the person of anyone
who is present with intent to conpel acquiescence to the taking
of or escaping with the property.” W concluded that the
foregoi ng | anguage “requires that the person threatened be
‘present’ and that the threat be made with the intent ‘to conpel
acqui escence to the taking of or escaping with the property.’”?*?
M tsuda, 86 Hawai‘i at 46, 947 P.2d at 358.

However, unlike HRS 8§ 708-840(1)(b)(ii), subsection
(b) (i) does not require that the use of force be acconpani ed by
an intent “to conpel acquiescence” to the taking of or escaping
with the property that the defendant is alleged to have stol en.
Rat her, HRS § 708-840(1)(b)(i) requires only that force be used
agai nst anyone present with the “intent to overcone that person’s
physi cal resistance or physical power of resistance[.]” Inasmuch
as HRS § 708-840(1)(b)(i) does not require that a defendant use
force in order to conpel another person to acquiesce in his or
her taking of property, we hold that it is not an elenent (i.e.,
an attendant circunstance) of the offense that the person agai nst
whom t he defendant is alleged to have used force be aware of the
t heft.

Li kewi se, there is nothing in the plain | anguage of HRS
§ 708-840(1)(b)(i) that otherw se dictates that the “owner” of
the property be aware of the theft. Mreover, the legislative

history of HRS § 708-840 reflects that the legislature, in

12 The M tsuda majority “express[ed] no opinion regarding the

applicability of [its] analysis to HRS § 708-840(1)(b)(i),” 86 Hawai‘i at 40
n.5, 947 P.2d at 352 n.5, the subsection of the statute pursuant to which the
jury convicted Cordeiro in the present matter.
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amendi ng the statute in 1983 to proscribe the use of force

agai nst “any” person present, intended to render the statute
applicable to situations in which the owner of the property was
not present at the tinme of the theft and, thus, could not have
been aware of the theft. See Sen. Stand. Conm Rep. No. 788, in
1983 Senate Journal, at 1390.

Accordingly, we hold that the circuit court did not err
in failing to instruct the jury that the “victinf of the theft —-
whet her the person agai nst whom force is used or the owner of the
property taken -- nust be aware of the theft.

B. The Circuit Court Did Not Plainly Err I n Consolidating
The Charges I n The Attenpted First Degree Miurder Cases
Wth The Charges In The Bl aisdell Case.

Cordeiro asserts that the circuit court plainly erred
in consolidating the charges in the attenpted first degree nurder
cases with the charges in the Blaisdell case, on the basis that
there was no proximty of tine, place, and circunstances, or any
commonal ity anong the charges.!®* The prosecution counters that
j oi nder was proper because the consolidated charges conprised a
“series of acts connected together or constituting parts of a
single scheme or plan.” Moreover, the prosecution contends that
“it would be inpossible to fully discuss the attenpted contract
killing[s] . . . without explaining the significance of

Freitas’s testinony in [Cordeiro’ s] trial for the murder of
Bl ai sdell.” For the reasons discussed infra, we hold that
the circuit court did not err in granting the prosecution’s

nmoti ons for consolidation.

13 Cordeiro neither opposed consolidation nor brought a motion to

sever the consolidated cases. Thus, he invokes the doctrine of plain error in
urging us once again to vacate his convictions.
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HRPP Rul e 13(a) provides in relevant part that “[t] he
court may order consolidation of two or nore charges for trial if
the offenses . . . could have been joined in a single charge.”
“Two or nore offenses may be joined in one charge, with each
of fense stated in a separate count, when the offenses[] . . . are
based on the sanme conduct or on a series of acts connected
together or constituting parts of a single schene or plan.” HRPP
Rul e 8(a).

In the present matter, the attenpted first degree

nmur der cases and the Bl aisdell case were properly joined as “a
series of acts connected together and constituting parts of a
singl e scheme or plan” because all of the charges were related to
t he Bl ai sdell murder, regardl ess of whether they involved
Cordeiro’s conduct on August 11, 1994 or his subsequent attenpts
to eradi cate evidence of the crine and evade conviction by
elimnating the prosecution’s principal witness in the nurder

trial. See State v. Bal anza, 93 Hawai ‘i 279, 289, 1 P.3d 281,

291 (2000) (approving joinder of related incidents); Fotopoul os
v. State, 608 So. 2d 784, 789-90 (Fla. 1992) (approving joinder

of two distinct offenses |linked in a causal sense because one
i nduced the other); State v. Chaney, 388 A 2d 1283, 1291 (N.J.
Super. C. App. Div. 1978) (holding that threat directed at

material witness to nurder was properly joined with nurder
charge). See also State v. Pierce, 770 A 2d 630, 634 (Me. 2001)

(“If the offenses charged are connected in any reasonabl e manner,
they are properly joinable.”). Indeed, we agree with the
prosecution that it would have been inpossible to denonstrate
Cordeiro’s notive with respect to the attenpted first degree

nmur der cases w thout introducing evidence concerning the

Bl ai sdel | case.
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If multiple charges are properly joined pursuant to
HRPP Rul es 8(a) and 13(a), they, nonethel ess, nmay be severed
pursuant to HRPP Rule 14 (1998) “[i]f it appears that a defendant
or the government is prejudiced by a joinder of offenses[.]”
Joi nder may prejudice a defendant by (1) preventing himor her
frompresenting conflicting defenses or evidence wth respect to
each charge, (2) permtting the prosecution to introduce evidence
that woul d be inadm ssible with respect to certain charges if
tried separately, or (3) bolstering weak cases through the
cunul ative effect of the evidence. See State v. Gaspar, 8 Haw.
App. 317, 328-29, 801 P.2d 30, 36 (1990); United States v.
Johnson, 820 F.2d 1065, 1070 (9th Cr. 1987). In deciding

whet her to sever consolidated charges pursuant to HRPP Rul e 14,
“the trial court nmust weigh the possible prejudice to the

def endant against the public interest in judicial econony.”

Bal anza, 93 Hawai‘i at 289, 1 P.3d at 291 (citing State v. Tinas,
82 Hawaii 499, 512, 923 P.2d 916, 929 (App. 1996)). “The

decision to sever is in the sound discretion of the trial court;

a defendant is not entitled to a severance as a matter of right.”
Id. at 288, 1 P.3d at 290 (citing State v. Mtias, 57 Haw. 96,
98, 550 P.2d 900, 902 (1976)).

Cordeiro asserts that he was prejudiced by the

consolidation because it permtted the prosecution to introduce
evi dence that woul d have been inadm ssible in sone of the cases
if they had been tried separately. Specifically, he contends:
(1) that evidence regarding Cordeiro’s attenpts to hire soneone
to nurder Freitas would have been inadm ssible in the Bl aisdel
case; (2) that the same level of detail regarding Blaisdell’s
murder was not required for the attenpted first degree nurder

cases as for the Blaisdell case; (3) that the evidence of
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Cordeiro’ s use and sal es of drugs would have been inadm ssible in
the attenpted first degree nurder cases;! and (4) that the
testinony of Cornelio, Detective Camara, and Kekona, regarding
Kekona’s attack on Cornelio would only have been admi ssible in
the Cornelio case. 1In addition, Cordeiro asserts that

consol idation all owed the prosecution to bol ster four weak cases
by nmeans of the cunul ative evi dence.

The prosecution nmaintains that the fact that the jury
acquitted Cordeiro of two of the attenpted first degree nurder
charges (the Cornelio and Kapi ka cases) denonstrates that he was
not, in fact, prejudiced by the consolidated trial. |Indeed, the
prosecuti on suggests that consolidation of the charges worked to
Cordei ro’ s advant age, because he was able to argue to the jury
that the prosecution was “desperate, trying to convict himon the
flimsiest of evidence[.]”

First, we disagree with Cordeiro that evidence of the
attenpted first degree nurders woul d have been inadnissible in
the Bl aisdell case if the consolidated cases had been tried
separately. Evidence of a defendant’s attenpts to nurder a
material witness to the offense with which he or she is charged
is adm ssible to prove the defendant’s consci ousness of quilt.?®

See State v. Arlt, 9 Haw App. 263, 268, 833 P.2d 902, 905 (1992)

(hol di ng that evidence of defendant’s attenpts to destroy
evidence that might link himto crinme was adm ssible as evidence

of consciousness of guilt); Neal v. State, 659 N E 2d 122, 124

(I'nd. 1995) (“We have long held that threats against potential

14 The evidence adduced concerning Cordeiro’s use and sale of illega

drugs is discussed nore fully infra in section I11.C.

15 We al so note that evidence of Cordeiro’s murder of Blaisdell would
arguably have been adm ssible in the attempted first degree nurder cases, if
tried separately, to show notive. See Hawai ‘i Rules of Evidence (HRE) Rule
404(b) (evidence of prior bad acts is adm ssible to show motive).
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W thesses are attenpts to conceal or suppress inplicating
evi dence, and are adm ssi ble as bearing upon a defendant’s guilty

know edge[.]”) (abrogated on other grounds); State v. Davis, 90

So. 385, 387 (La. 1922) (“Evidence of an attenpt to intimdate a
witness is, of course, adm ssible.”); People v. Ranes, 234 N W2d

673, 675 (Mch. C. App. 1975) (“actions by the defendant such as

attenpts to destroy evidence . . . may be considered by the
jury as evidence of guilt” (internal quotation signals and

citation omtted)); Mattox v. State, 137 So. 2d 920, 923 (M ss.

1962) (noting that evidence of defendant’s attenpt to procure
death of material w tness against him*®“was of probative value as
an incrimnating circunstance inconsistent with appellant’s

i nnocence; and as tending to show a consci ousness of guilt and
that his cause | acked honesty and truth”); Mtchell v. State, 982
P.2d 717, 723 (Wo. 1999) (“A defendant’s activity after

committing a crine in an attenpt to evade detection is ‘rel evant
circunstantial evidence of guilt.”” (Ctation omtted.)). Thus,
Cordeiro’'s attenpts to procure Freitas's death woul d have been
adm ssible in the Blaisdell case as evidence of Cordeiro’s

consci ousness of guilt even if the consolidated cases had been
tried separately.

Second, assum ng arguendo that sonme of the
prosecution’s evidence woul d have been i nadm ssible in sone of
the cases if tried separately, we nonethel ess hold that Cordeiro
was not prejudiced by the adm ssion of such evidence in the
present matter. Consolidated trials will alnost always permt
t he adm ssion of sone evidence that would not be adm ssible with
respect to each and every one of the charges if tried separately.
Wil e the adm ssion of such evidence may result in sonme potential

for prejudice, we have held that such prejudice may be
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effectively dispelled by a jury instruction to the effect that
“[e]lach count and the evidence that applies to that count is to
be consi dered separately.” Balanza, 93 Hawai‘ at 289, 1 P.3d at
291. Accord Johnson, 820 F.2d at 1071 (“When evi dence concerning

the other crinme is limted or not adm ssible, our primry concern
is whether the jury can reasonably be expected to
‘conpartnental i ze the evidence’ so that evidence of one crinme
does not taint the jury’ s consideration of another crine.

We nust insure that the trial court properly instructed the jury
on the limted adm ssibility of evidence . . . and will determ ne
whet her the jury appeared to have followed the instructions.”
(Citations omitted.)); cf. Dorador v. State, 768 P.2d 1049, 1052
(Wo. 1989) (noting that defendant may be prejudiced if “the

evidence relating to the separate offenses woul d be so
conplicated that the jury could not reasonably be expected to
separate them and eval uate the evidence properly and individually
on each separate charge[]”).

In the present matter, the circuit court instructed the

jury in relevant part that:

The Defendant is charged with nore than one offense under
separate counts in the indictnments. Each count and the
evidence that applies to that count is to be considered
separately. The fact that you may find the defendant not
guilty or guilty of one of the counts charged does not nmean
that you nmust reach the same verdict with respect to any

ot her count charged.

The circuit court additionally instructed the jury that it could
not use evidence of “other crinmes, wongs, or acts . . . to
determ ne that the Defendant is a person of bad character and,
therefore, nust have conmtted the offense charged in this case.”
“[The] jury is presuned to have followed the [circuit] court’s
instructions.” Balanza, 93 Hawaii at 289, 1 P.3d at 291 (citing
State v _Jhun, 83 Hawai‘i 472, 482, 927 P.2d 1355, 1365 (1996));
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accord State v. Webster, 94 Hawai ‘i 241, 11 P.3d 466 (2000).

Mor eover, there is no reason to doubt that the jury was able to
assess the credibility of the witnesses and weigh the evidence in
each case without reference to the others. Thus, assuni ng
arguendo that certain evidence, including the evidence of
Cordeiro’ s use and sale of illegal drugs, would have been

i nadm ssible in some of the cases if tried separately,® the
circuit court dispelled any potential for prejudice by neans of
its jury instructions.

Third, the jury’s acquittal of Cordeiro in two of the
attenpted first degree nurder cases (the Cornelio and Kapi ka
cases), suggests that the jury, in fact, followed the circuit
court’s instructions and did not infer a crimnal disposition
fromthe cunul ative charges. See State v. Every, 678 So. 2d 952,
958 (La. C. App. 1996) (noting that jury s acquittal of

def endant of one charged of fense negated defendant’ s argunent
that jury had inferred crimnal disposition frommultiple
charges). Consequently, we do not believe that the prosecution
was able to bolster the Blaisdell or Iona cases by neans of
consolidation or that Cordeiro was, in fact, prejudiced by
consol i dati on.

In sum we hold that circuit court did not plainly err
in determning that the public interest in judicial econony

out wei ghed any potential prejudice to Cordeiro and, accordingly,

16 We note, in this regard, that it would have been exceedingly
difficult to introduce evidence establishing motive in the attenpted first
degree murder cases without introducing evidence pertaining to Cordeiro’s use
and sale of illegal drugs. See supra note 15. Cordeiro had a notive to kill
Freitas because Freitas witnessed Bl aisdell’s murder and because he knew that
Bl ai sdel | was attempting to purchase a pound of marijuana. Freitas’s
knowl edge that Bl aisdell was attenmpting to purchase marijuana was significant

because Cordeiro was, based on his use and sale of illegal drugs, a likely
source of marijuana. Thus, as discussed infra in section Ill.C, Cordeiro’s
use and sale of illegal drugs was inextricably linked to the charges in both

the Blaisdell case and the attenpted first degree nurder cases.
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in granting the prosecution’s notions for consolidation of the
attenpted first degree nurder charges with the charges in the
Bl ai sdel | case.

C. The Circuit Court Did Not Err In Admitting Evidence O
“Cher Crines, Wongs, And Bad Acts.”

Cordeiro maintains that the circuit court erred in
admtting evidence of (1) other crinmes, wongs, and bad acts
i nvolving his use and sale of illegal drugs and (2) a threat that
he directed agai nst Daneen Mtsunura (a fornmer friend of
Cordeiro’s and a witness for the prosecution), on the bases (a)
that it constituted inproper character evidence pursuant to HRE
Rul e 404(b) and, alternatively, (b) that its probative val ue was
substantially outwei ghed by the danger of unfair prejudice
pursuant to HRE Rul e 403. Furthernore, even if some of the
evi dence of his use and sale of illegal drugs was adm ssi ble, he
contends that the evidence of his involvenent with drugs anounted
to prosecutorial “curulative overkill.” Finally, Cordeiro
contends that the circuit court’s limting instruction with
respect to the evidence of “other bad acts” was inadequate and
untimely.

The prosecution argues that the evidence of Cordeiro’s
use and sale of illegal drugs was adm ssible to show noti ve,
intent, opportunity, identity, plan, preparation, and know edge.
Specifically, the prosecution contends that the fact that
Cordeiro was “a heavy drug user and deals drugs nmakes it nore
likely than not that he would be able to obtain marijuana for
Bl ai sdell.” Thus, the prosecution asserts, the evidence of
Cordeiro’ s involvenent with drugs explains why Blaisdell “had a
rational basis for contacting [Cordeiro] for the purchase of a
pound of marijuana[,]” giving Cordeiro the notive and opportunity

to murder Blaisdell. The prosecution maintains that the
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probative val ue of the evidence was not substantially outwei ghed
by the danger of unfair prejudice. W agree.
HRE Rul e 404(b) provides that

[e]vidence of other crinmes, wrongs, or acts is not

adm ssible to prove the character of a person in order to
show action in conformty therewith. It may, however, be
adm ssi bl e where such evidence is probative of another fact
that is of consequence to the determ nation of the action,

such as proof of motive, opportunity, intent, preparation
pl an, knowl edge, identity, modus operandi, or absence of
m stake or accident. In crim nal cases, the proponent of

evidence to be offered under this subsection shall provide
reasonabl e notice in advance of trial, or during trial if
the court excuses pretrial notice on good cause shown, of
the date, location, and general nature of any such evidence
it intends to introduce at trial

“The list of perm ssible purposes in Rule 404(b) is not intended
to be exhaustive ‘for the range of relevancy outside the ban is
alnmost infinite.’” State v. Cark, 83 Hawai‘ 289, 926 P.2d 194
(1996) (quoting E.W Ceary, MCormack on Evidence § 190, at 448
(Ceary ed. 1972)).

However, HRE Rul e 403 provides that,

[a]ll t hough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or m sleading the
jury, or by considerations of undue del ay, waste of time, or
needl ess presentation of cunulative evidence

I n determ ni ng whet her the probative val ue of evidence of other
bad acts is substantially outweighed by the danger of unfair
prej udi ce,
the trial court must weigh a variety of factors . . . .
These include “the strength of the evidence as to the
comm ssion of the other [bad acts], the simlarities between
the [bad acts], the . . . time that has el apsed between [the
bad acts], the need for the evidence, the efficacy of

alternative proof, and the degree to which the evidence wil
probably rouse the jury to overmastering hostility.”

State v. Robinson, 79 Hawai‘ 468, 471, 903 P.2d 1289, 1292
(1995) (quoting State v. Pinero, 70 Haw. 509, 518, 778 P.2d 704,
711 (1989) (citing EW Ceary, MCormack on Evidence § 190, at
565 (3d ed. 1984))).
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As noted supra in section II.C, this court reviews the
circuit court’s adm ssion of evidence, pursuant to HRE Rule
404(b), in accordance with the “right/wong” standard; by
contrast, we reviewthe circuit court’s weighing of probative
val ue agai nst the danger of unfair prejudice, pursuant to HRE
Rul e 403, for abuse of discretion.

In the present matter, at a pretrial conference on
Decenber 17, 1997, the prosecution notified the circuit court and
def ense counsel that it intended to offer HRE Rul e 404(b)
evidence. On April 27, 1998, the prosecution filed a nmenorandum
in support of its proposed use of HRE Rul e 404(b) evidence, and,
on June 24, 1998, Cordeiro filed a notion in |imne seeking to

exclude, inter alia, the “other bad acts” evidence of which he

now conpl ains. After conducting a hearing on the notion, during
which the circuit court reviewed the specific evidence that the
prosecution sought to introduce at trial, the circuit court ruled
that the evidence was adm ssible in part. The circuit court

explained its ruling as foll ows:

[Clontrary to the Defense position, this Court is finding
that there is relevance to the evidence that is being sought
to be submtted; that the evidence that is being sought is
—- appears, fromthe offers of proof anyway, to be
significant as regards the involvenment of the Defendant in
drugs, and therefore, the opportunity for the victim and the
Def endant to make arrangements for the purchase of drugs at
the time of this particular incident.

W t hout this evidence, the State would not be able,

otherwi se, to tie in the presence of the Defendant — or the
notive of the Defendant to be present at the scene [of] this
incident. Although they have an eyewi tness, the eyewitness

cannot himsel f denonstrate motive, opportunity, know edge
or intent or plan or preparation on the part of the
Def endant to get involved in this particular crime. Any
kind of alternative proof is sinmply not available to
demonstrate this argunent or fact on the part of the State
Now, the question of unfair prejudice. The Court
doesn’'t deny that there is prejudice if these witnesses
testify as to the defendant’s use of drugs and/or sale of
drugs. However, | don’'t find that there is going to be any
ki nd of overmastering hostility on the part of the jury
about this testinony, which will be Ilimted, as the Court
has already ordered, and which will not be allowed to be
introduced to prove that the Defendant acted in conformty
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wi th any kind of character that he has or propensity he has
to get involved in drugs.

Lo Wei ghi ng the probative value versus the
unfair prejudice, the Court finds that the probative val ue
far outweighs —- and the need for this evidence outweighs
the prejudice — the prejudicial inpact of this testimny on
t he Def endant .

1. The probative value of Cordeiro’'s use and sale of
illegal drugs prior to Blaisdell’s nmurder was not
substantially outwei ghed by the danger of unfair
pr ej udi ce.

Cordeiro specifically objects to the adm ssion of the
foll owi ng evidence regarding his use and sale of drugs prior to
Blaisdell’s nmurder: (1) Mtsumura' s testinony regarding
Cordeiro’ s use and sal es of crystal nethanphetam ne and cocai ne
in 1994,% (2) Edward Joy’s testinony that, a couple of weeks
before Bl aisdell’s nurder, Blaisdell expressed concern about
Cordeiro’s use of crystal nethanphetamne,®® (3) lona' s testinony
t hat he and Cordeiro were involved in three or four sales of
crystal nethanphetam ne together during the sumer of 1994, (4)
Curtis Dinment’s testinony that he had used narijuana, crystal
nmet hanphet am ne, and nitrous oxide with Cordeiro in August 1994,
and (5) Detective WIIliam Fernandez’s testinony that, when he
guesti oned Cordeiro on August 15, 1994, Cordeiro stated that he
had not seen Bl ai sdell for about a nonth because “he was trying
to get hinmself away fromdrugs and clean hinself up.”

We agree with the circuit court that the aforenentioned
evi dence was admi ssi bl e pursuant to HRE Rule 404(b).
Specifically, the fact that Cordeiro used and sold illegal drugs

made it nore probable that he was the person whom Bl ai sdel

7 In addition to the fact that Cordeiro used drugs, M tsunura
testified that “[Cordeiro] was nellow, | guess, when he used to smoke batu,
and kind of irritated, | guess, when he would do cocaine.”

18 The circuit court admtted Blaisdell’s conment as a statenment of

recent perception pursuant to HRE Rule 804(b)(5) (1998).
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arranged to neet on “skid row’ in order to purchase a pound of
mari j uana and, consequently, that Cordeiro had the notive to
meet, nurder, and rob Bl aisdell and that he had pl anned and
prepared to do so. Cf. State v. Austin, 70 Haw. 300, 307, 769
P.2d 1098, 1102 (1989) (holding that the simlarity between a

defendant’s earlier drug dealing and the drug dealing offense
with which he was charged was extrenely rel evant to prove both a
pl an and a common schene); State v. Keal oha, 95 Hawai‘ 365, 380,
22 P.3d 1012, 1027 (App. 2000) (holding that “[e]vidence that

[ d] ef endant sol d nmet hanphetam ne to finance her cocaine use is

probative of whether [d]efendant had a notive to manufacture
met hanphet ami ne and her intent to do so”).

The fact that nost of the evidence that Cordeiro
chal I enges involved his use and sale of crystal nethanphetam ne
and cocai ne, rather than nmarijuana, does not change our view of
its relevance. Although illegal drugs may differ in various
respects, and sone dealers nay specialize in certain illegal
drugs, it would not have been irrational for Blaisdell to contact
a person known to sell one type of drug in the course of his

search for another. See Keal oha, 95 Hawai‘<i at 380, 22 P.3d at

1027 (“Defendant’s cocaine use . . . denonstrated her know edge
of the nature of illegal drugs.”); United States v. Lanpley, 68
F.3d 1296, 1299-1300 (11th G r. 1995) (holding that evidence of

defendant’s prior sales of nmarijuana was adm ssible to show
notive, intent, know edge and w || ful ness of defendant charged

with selling cocaine); Colon v. State, 938 P.2d 714, 719 ( Nev.

1997) (hol ding that defendant’s know edge of nmarijuana was
rel evant to show her know edge of drugs, including
met hanphetamne). Quite sinply, the fact that Bl aisdell, anong

ot hers, was aware that Cordeiro was known to use and sell crysta
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nmet hanphet am ne and cocai ne nmakes it nore probabl e that Bl aisdel
contacted himin the course of his search for a pound of
mari j uana.

Furthernore, we do not believe that the circuit court
abused its discretion in concluding that the probative val ue of
t he evi dence was not substantially outwei ghed by the danger of
unfair prejudice. First, although there was anpl e evi dence
avail abl e to establish that Blaisdell was nmurdered in the course
of purchasing a pound of marijuana, there was no other evidence
avai l abl e to show why Cordeiro was the person whom Bl ai sdel | et
on “skid row.” Neither Freitas nor any other w tness was aware
t hat Bl ai sdel| had arranged to purchase a pound of marijuana from
Cordeiro. Consequently, w thout evidence of Cordeiro’s use and
sale of illegal drugs, the prosecution would have been unable to
establish Cordeiro’s notive for neeting Blaisdell on “skid
row.”'® Thus, the probative value of the evidence was very high

Second, the evidence's potential for prejudice was not
as great as Cordeiro suggests. There were no drug charges in
Cordeiro’ s case. Consequently, there was no possibility that the
jury would infer that, because of Cordeiro’s propensity to use
drugs, he was qguilty of a drug-related offense. Moreover,
Cordeiro was not the only person involved in the present matter
who had a history of drug use or drug dealing. The evidence
adduced at trial established that Freitas, Blaisdell, and two of
the three principal witnesses in the attenpted first degree
mur der cases, anong others, had used or sold illegal drugs.

Therefore, the danger of the jury singling out Cordeiro for

19 Bl ai sdel | s concerns about Cordeiro’s drug use were particularly

probative in this regard, because they tended to establish that Bl aisdell was
aware that Cordeiro was a heavy drug user and, thus, m ght be a good source of
mari j uana
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overnastering hostility based on his use of drugs was renote.?
Finally, the potential for unfair prejudice was effectively

di spelled by the circuit court’s limting instruction to the
jury, as discussed infra in section IIl.C 3.

2. The probative value of Cordeiro’'s “other bad acts”
occurring after Blaisdell’s nurder was not
substantially outwei ghed by the danger of unfair
pr ej udi ce.

Cordeiro also objects to the adm ssion of certain
evi dence pertaining to “other bad acts” that occurred after
Bl aisdell’s nurder. First, Cordeiro argues that the circuit
court erred in admtting the testinony of Em| Miraoka that, in
Oct ober 1994, Cordeiro identified Shirota to himand clainmed that
he and Shirota either were in the mdst of, or had previously
been involved in, a sale of crystal nethanphetam ne together.
Cordeiro contends that Miraoka s testinony was “outside the
rel evant tinme frame” because Muraoka did not know when the
transaction took place and that the occurrence nay have been
after Blaisdell’s death. Second, Cordeiro contends that the
circuit court erred in admtting Mtsunura' s testinmony: (1) that
on the day after Blaisdell’ s nurder, (a) she had snoked crystal
nmet hanphet am ne with Cordeiro, (b) Cordeiro had stated, “There’s
too many cops in Kula[,]” and (c) Cordeiro had instructed her to

destroy a pipe that they had been using in order to prevent

20 We note that Cornelio was the only principal witness in the
attempted first degree nurder cases who did not admt to using or selling
illegal drugs; yet the jury did not find himto be credible, as denonstrated
by the fact that the jury acquitted Cordeiro in the Cornelio case. lona, by
contrast, admtted that he had sold crystal methamphetam ne nore than once and
that he had been so drugged up at one point in his life that his “m nd wasn’t
stabilized”; yet the jury believed his testimony, as demonstrated by the fact
that it found Cordeiro guilty as charged in the lona case. Furt her nore,
al t hough Kapi ka cl aimed that Cordeiro offered to repay him for the nurder of
Freitas with drugs, potentially highly prejudicial evidence to say the |east,
the jury acquitted Cordeiro of the charges in the Kapi ka case, suggesting that
he was not, in fact, prejudiced by the “bad acts” testinony.
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access to any latent fingerprints, and (2) that she had argued
with Cordeiro a nonth after Blaisdell’s nurder, during which
Cordeiro had threatened to “shoot” Mtsumura if she did not
return a pipe to him Cordeiro contends that Mtsunura’s
testimony was both irrelevant and prejudicial, because it led the
jury to believe that he was a violent, drug-crazed person.

The evidence of Cordeiro’s sale of illegal drugs around
the tinme of Blaisdell’s nurder, whether before or after, was
relevant to show that Cordeiro was involved in the sale of drugs
at that tine and, thus, as discussed supra in section Ill.C 1,
was relevant to establish identity, notive, preparation, and
pl an. Mreover, Cordeiro’ s collaboration with Shirota was
rel evant to establishing the nature of their relationship, from
which the jury could infer that it was probable that Cordeiro had
borrowed Shirota's truck in order to neet Blaisdell on “skid row
on August 11, 1994.

Mtsumura’ s testinony regarding Cordeiro’ s concerns
about the police and his fingerprints on the day after
Bl ai sdel | s nmurder was highly probative of his consciousness of
guilt. See Arlt, 9 Haw. App. at 268, 833 P.2d at 905. Moreover,
the jury could infer from Cordeiro’s threat to “shoot” Mtsumura
that he possessed the neans to carry out his threat -— i.e., that
Cordei ro possessed a firearm Thus, though hardly conclusive in
itself, the testinony tended to corroborate Freitas’s testinony
t hat Cordeiro possessed a gun at the tine of Blaisdell’s death.

Cf. United States v. Covelli, 738 F.2d 847, 855 (7th Cir. 1984)

(“evidence of a prior possession of a weapon can be used to prove
opportunity and identification even where it cannot be directly
identified as the weapon used in the crine”). This was highly

probati ve because the nurder weapon was never recovered.
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Adm ttedly, evidence of Cordeiro’ s threat against
M tsumura was potentially prejudicial because the jury may have
bel i eved that, because Cordeiro threatened to shoot Mtsunura, he
must have shot Bl aisdell. However, although the question nay be
cl ose, we cannot say that the circuit court abused its discretion
in determning that the probative value of Mtsunura' s testinony
was not substantially outweighed by its potential for unfair
prejudi ce and therefore allowng the testinony to be received in
evi dence.

3. The circuit court’s limting instruction
adequately dispelled the potential for prejudice
resulting fromthe evidence of Cordeiro’ s “other
bad acts.”

Finally, Cordeiro contends that, even if the probative
val ue of the individual references to his involvenent with
illegal drugs was not substantially outweighed by the danger of
unfair prejudice, the “constant and nunerous references” anounted
to “cunul ative overkill.” In addition, he maintains that it was
plain error for the circuit court (1) to wait until the
conclusion of the trial before giving a limting instruction
regarding the “other bad acts” evidence and (2) to fail to
identify the “drug” evidence covered by the limting
instruction.? W disagree.

Cordeiro cites Austin, 70 Haw. at 309, 769 P.2d at
1103, in support of his contention that the evidence of his use
and sale of illegal drugs rose to the |evel of “cunulative
overkill.” Austin was convicted of the sale of cocaine. Austin,
70 Haw. at 300, 769 P.2d at 1098. The evidence, however, that we

descri bed as “unnecessary overkill” in Austin — i.e., an illegal

2t Cordeiro expressly agreed that the limting instruction should be

given at the end of the trial, and did not object to its content. Hence his
invocation of the doctrine of plain error.
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drug operation with which Austin’s associates, but not Austin

hi msel f, were involved — was not relevant to any fact of
consequence in the case; unlike the present matter, the evidence
was not relevant to show the defendant’s identity, notive,
preparation, or plan. [d. at 309, 769 P.2d at 1103. Rather, it
was nerely “somewhat relevant to outline how the police received
informati on about [Austin’s] incrimnating statement[.]"22 1d.

| ndeed, the evidence was not even technically “other bad acts”
evi dence, because Austin was not directly linked to the illegal
operation. W therefore, held that the danger of unfair
prejudice -- i.e., guilt by association — substantially
out wei ghed any rel evance the evidence m ght have. 1d. By
contrast, we also held that the circuit court did not abuse its
di scretion in allow ng proof of Austin’s own prior sales of

i1l egal drugs as evidence of a common schene. 1d. at 308, 769
P.2d at 1102.

Unli ke the inproperly admtted evidence of the

defendant’s associates’ bad acts in Austin, the evidence of
Cordeiro’ s use and sale of illegal drugs was directly rel evant
and probative. Thus, it was anal ogous to the properly admtted
“other bad acts” evidence in Austin. Mreover, as we have

di scussed above, there were no drug charges in Cordeiro’s
consolidated trial, thereby significantly dimnishing the danger
of unfair prejudice. Gven the length of Cordeiro’ s trial and

t he evidence of use and sale of illegal drugs on the part of
nunmer ous invol ved individuals, we do not believe that the

evidence relating to Cordeiro constituted “cunul ative overkill.”

22 Justice Nakamura, concurring in the majority opinion, wrote that,

“[if], as the trial judge found, there was no shred of evidence connecting the
defendant and [the illegal drug operation], testimony about it was
irrelevant[.]”
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At the conclusion of the trial, the circuit court
instructed the jury:

You have heard evidence that the Defendant at another
time may have comm tted other crinmes, wrongs, or acts. You
must not use this evidence to determ ne that the Defendant
is a person of bad character and, therefore, must have
commtted the of fenses charged in this case. Such evidence
may be considered by you only on the issue of the
Def endant’ s notive, opportunity, intent, preparation, plan,
knowl edge, identity, or state of mnd and for no other
pur pose.

The circuit court’s limting instruction accurately enunerated

t he perm ssible uses of HRE Rul e 404(b) evidence and correctly
adnoni shed the jury not to utilize “other bad acts” evidence for
any inproper purpose. “[The] jury is presuned to have foll owed
the [circuit] court’s instructions.” Balanza, 93 Hawai ‘i at 289,
1 P.3d at 291 (citing Jhun, 83 Hawai‘i at 482, 927 P.2d at 1365).
Cordeiro cites no authority in support of his position that the
trial judge nust specifically identify the “other bad acts”

evi dence covered by the limting instruction,? nor are we aware
of any. Indeed, we do not believe that a trial judge should
necessarily specify the HRE Rul e 404(b) evidence covered by a
limting instruction given at the conclusion of the trial. Such
specificity would risk prejudicial om ssion or unnecessary

hi ghlighting of the evidence in the m nds of the jurors

i medi ately prior to their deliberations, especially in a case,
such as the present matter, in which a significant quantity of
“other bad acts” evidence is introduced over the course of

several weeks.

23 Cordeiro does cite United States v. Vasquez-Velasco, 15 F.3d 833

846 (9th Cir. 1994), for the proposition that a “trial judge has a duty to
diligently instruct the jury on the purpose of the various types of evidence.”
But Vasquez-Vel asco, which addressed the joinder of charges against nmultiple

defendants in a single trial, simply notes that, “[i]n assessing whether
joinder was prejudicial, of foremost importance is whether the evidence as it
relates to the individual defendants is easily conpartnentalized.” Vasquez-

Vel asco, 15 F.3d at 846. Consequently, the decision is unhelpful to Cordeiro
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Furthernore, the circuit court’s decision to issue a
single limting instruction at the conclusion of the trial,
rat her than each tinme the prosecution introduced HRE Rul e 404(b)
evi dence, did not, in our view, jeopardize Cordeiro’s right to a
fair trial. The trial judge must consider on a case-by-case
basis whether to issue a limting instruction when HRE Rul e
404(b) evidence is introduced and/or at the conclusion of the
trial. There is no bright-line rule. Conpare Barretto v. Akau,
51 Haw. 383, 397-98, 463 P.2d 917, 926 (1969), with State v.
Chong, 3 Haw. App. 246, 253-54, 648 P.2d 1112, 1117-18 (1982).

| nasmuch as Cordeiro was not on trial for any drug-rel ated

of fenses, but evidence of the use and sale of illegal drugs
nevert hel ess perneated the trial, nunerous and repetitive
[imting instructions mght well have needl essly highlighted and
focused attention upon the evidence.

Utimately, Cordeiro’ s contention that the jury was
roused to overmastering hostility by the evidence of his
i nvol venent with drugs is belied by the fact that the jury
acquitted himof two of the attenpted first degree nurder
charges.?* Thus, the record is devoid of any indication that the
jury, in fact, made inappropriate use of the “other bad acts”
evidence or that his right to a fair trial was jeopardized.

In sum we hold (1) that the circuit court correctly
determ ned that the evidence of Cordeiro’ s use and sal e of
illegal drugs and his threat to “shoot” Mtsumura were rel evant
and (2) that the circuit court did not abuse its discretion in
determ ning that the probative value of these “other bad acts”
was not substantially outweighed by the danger of unfair

prej udi ce.

24 See al so supra note 20.
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D. The Crcuit Court Did Not Err In Adnmtting the
Testinmony O Dr. Manouki an Regardi ng The Trajectory O
The Bull et That Killed Bl aisdell.

Cordeiro argues that the circuit court erred in
permtting Dr. Manoukian to testify as a “hom cide reconstruction
expert,” on the basis that the physician’s qualifications as an
expert in the area of “anatomc, clinical and forensic pathol ogy”
did not qualify himto construct “a physical nodel show ng the
path and trajectory of the bullet” that killed Bl aisdell.
Contrary to Cordeiro’s contention, however, Dr. Manoukian did not
construct any nodels. Rather, he used a styrofoam head to
illustrate the results of the autopsy that he performed on
Bl ai sdel | and, nore specifically, to indicate the point of entry
and path of the bullet that killed Blaisdell. As an expert in
the area of anatom c, clinical, and forensic pathol ogy, Dr.
Manouki an was qualified to performan autopsy on Blaisdell and to
illustrate the results of the autopsy using a styrof oam head.
Consequently, the circuit court did not err in permtting Dr.
Manouki an’ s testinony.

E. The Circuit Court Did Not Err In Striking Cordeiro’s
Expert Wtness.

Cordeiro contends that the circuit court erred in
striking his expert wtness, Wayne H Il, whom he clains would
have testified that the residue |lifted fromShirota's truck was
not only consistent with gunshot residue, but also with such
ot her environnental sources as a |lead radiator or an autonobile
battery. The prosecution points out (1) that Cordeiro expressly
agreed to the circuit court’s striking H |l because Cordeiro’s
def ense counsel was unable to contact him (2) that defense
counsel never clearly requested that the circuit court change its

prior ruling, and, (3) in any event, that H Il was never
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gual i fied as an expert.

Qur review of the record confirms that Cordeiro did
i ndeed agree to strike HlIl fromhis witness list during a
hearing on pretrial notions, conducted on June 30, 1998, because
Cordeiro’ s defense counsel “was not able to get anything from M.
HI1” and had no idea what his testinmony would be. W also agree
with the prosecution that Cordeiro never noved the circuit court
to reconsider the matter.?®  Accordingly, we hold that the
circuit court did not err in striking HIl fromthe witness I|ist.

F. The Crcuit Court’s Restrictions On Defense Counsel’s
Cross-Exam nation Did Not Prejudice Cordeiro.

Cordeiro argues that certain restrictions that the
circuit court inmposed on the scope of defense counsel’s cross-
exam nation violated his right to confrontation, as guaranteed by
article I, section 14 of the Hawai‘i Constitution and the sixth

amendnent to the United States Constitution, requiring us to

25 The only subsequent reference to Hill that we can find appears in

the July 30, 1998 trial transcript, which reflects the followi ng colloquy in
Judge Mossman’s chanmbers:

[ Def ense counsel:] . . . [A]t this point [Hill] is not
avail able to me based on the prior -— the Court’s prior
order that he be stricken. He does live on the mainl and. |
haven’t had contact with [Hill] for some period of time now.

However, if he were available to me at this point |
woul d be calling himas a witness and he would be testifying
in rebuttal with respect to . . . the witness who testified

with respect to the gunshot residue.

[ Prosecution:] The Court has already ruled on M.
Hill.

So it seems totally inappropriate to ask the Court to
go back on its earlier ruling.

[Circuit Court:] | don’t think he's asking me to go
back.

[ Def ense counsel:] Just clarifying for the record.

The foregoing comments certainly do not constitute a nmotion for
reconsi deration of the circuit court’s prior ruling.
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vacate his convictions.? W disagree.

Article |, section 14 of the Hawai‘ Constitution and
the sixth amendment to the United States Constitution
guarantee crim nal defendants the right to be confronted
with witnesses against them “[I]nplicit in [a] defendant’s
right to confront witnesses against him is his right to
cross-exam ne and to i npeach the confronted witness.” State
v. Napeahi, 57 Haw. 365, 372-373, 556 P.2d 569, 574 (1976).
However, “[t]he right to confront and to cross-exam ne is
not absolute and may, in appropriate cases, bow to
accommpdate other legitimate interests in the tria
process.” State v. El'Ayache, 62 Haw. 646, 649, 618 P.2d
1142, 1144 (1980). Furt her nor e,

[t]he lTaw is well-settled that the adm ssibility
of evidence, generally, and the scope of

cross-exam nation at trial are matters exercised

within the discretion of the trial court. . . . The
trial court’'s exercise of its discretion to limt the
scope of cross-exam nation will not be ruled as
reversible error when it Iimts irrelevant and

repetitious questions by counsel [and the Iimtation
does] not result in any nmanifest prejudice to the
def endant .
State v. Young, 8 Haw. App. 145, 151, 795 P.2d 285, 290
(quoting State v. Faul kner, 1 Haw. App. 651, 654-55, 624
P.2d 940, 943-44 (1981)), cert. denied, 71 Haw. 669, 833
P.2d 901 (1990). . . .

The burden of establishing abuse of discretion
is on appellant and a strong showing is required to
establish it. To constitute abuse, it must appear
that the trial court clearly exceeded the bounds of
reason or disregarded rules or principles of |aw or
practice to the substantial detriment of a party
litigant.

Faul kner, 1 Haw. App. at 654, 624 P.2d at 943

State v. Okunura, 78 Hawai‘i 383, 399, 894 P.2d 80, 96 (1995).

Moreover, “the harml ess error standard . . . applies to
infringements on the right to cross-exam ne witnesses.” Korean
Buddhi st Dae Wn Sa Tenple of Hawaii v. Sullivan, 87 Hawai‘i 217,
245, 953 P.2d 1315, 1343 (1998). Thus, if the trial court does

in fact err in limting cross-exam nation,

[t]he correct inquiry is whether, assum ng that the damagi ng
potential of the cross-exam nation were fully realized, a
reviewi ng court m ght nonethel ess say that the error was

harm ess beyond a reasonabl e doubt. \hether such an error
26 Article I, section 14 of the Hawai ‘i Constitution provides in
rel evant part that, “[i]n all crimnal prosecutions, the accused shall enjoy
the right . . . to be confronted with the witnesses against the accused[.]’
The sixth amendment to the United States Constitution provides in relevant
part that, “[i]n all crimnal prosecutions, the accused shall enjoy the right

to be confronted with the witnesses against hin[.]”
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is harmess in a particular case depends upon a host of
factors, all readily accessible to reviewing courts. These
factors include the inmportance of the witness’ testinmony in
the prosecution’s case, whether the testimny was

cunmul ative, the presence or absence of evidence
corroborating or contradicting the testimny of the witness
on material points, the extent of cross-exam nation

ot herwi se permtted, and, of course, the overall strength of
the prosecution’s case

Del aware v. Van Arsdall, 475 U S. 673, 684 (1986) (citations
omtted). See also Comentary to HRE Rule 103 (1993) (“error in

adm ssion of testinony is not a basis for reversal absent
‘substantial resulting prejudice’ to the rights of a party”).
Cordeiro cites three instances — each involving
sust ai ned prosecutorial objections to questions posed by defense
counsel — of alleged violations of his right to confrontation.
We address each instance in turn.
1. Ananda Val entine

First, Cordeiro maintains that the circuit court erred
in sustaining the prosecution’s objection to defense counsel’s
cross-exam nati on of Amanda Val entine regardi ng a statenent that
she made to the police on August 15, 1994. Only nonents before,
def ense counsel had asked Val enti ne whet her she renmenbered
stating to the police, on August 12, 1994, that she had observed
Freitas and Bl aisdell together in Freitas's truck at around 5:15
p.m on August 11, 1994, and Val entine had answered that she did
not ; 2’ the prosecution objected to the question on the ground
that it had already been asked and answered, and the circuit
court sustained the objection.

Qur review of the transcript reveals that, although
def ense counsel had asked Val enti ne whet her she renenbered

“telling [the police] on at |least two different occasions,”

a7 Val entine had testified on direct exam nation that she had seen

Freitas and Bl ai sdell together at approximtely 5:30 p.m Def ense counsel was
attempting to inpeach Valentine with a prior inconsistent statenent.
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i ncl udi ng August 12, 1994, that she had observed Bl ai sdell and
Freitas together at around 5:15 p.m, defense counsel had not
specifically asked Val enti ne whet her she renenbered stating to
the police on August 15, 1994 that she had seen the two together
at around 5:15 p.m Accordingly, we agree with Cordeiro that the
circuit court erred in sustaining the prosecution’s objection.
Nevert hel ess, we believe that the circuit court’s error
was harm ess beyond a reasonabl e doubt. As noted above, defense
counsel was permitted to inpeach Val entine on the basis of both
her August 12, 1994 statenent to the police and the allusion to a
simlar statenent nmade to the police on another occasion. Thus,
given the totality of defense counsel’s cross-exan nation, we
believe that Cordeiro’ s substantial rights were not affected.
Moreover, Valentine' s testinony was not crucial to the
prosecution’s case. Freitas’s testinony that, on August 11,
1994, he picked Blaisdell up sonetine after 5:15 p.m and arrived
at skid row sonetinme after 5:45 p.m, was corroborated by Arthur
Delima, Jr., who testified that he observed Freitas and Bl ai sdel
driving together on the Kula H ghway at approxinmately 5:30 p. m
(which, according to Freitas, was shortly after Valentine
observed himwi th Blaisdell). 1In any event, the jury’s
determ nation that Cordeiro nurdered Bl aisdell could not have
turned on Valentine s testinony, because the precise timng of
events on August 11, 1994 was not particularly significant. This
was not a case in which the defendant had a hole in his alibi;
the jury sinply did not find Cordeiro’s nunmerous alibi wtnesses,
who testified that he never left his house on the eveni ng of
August 11, 1994, to be credible. Thus, “assum ng that the
damagi ng potential of the cross-exam nation were fully realized,”

we hold that there is no reasonable possibility that it would
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have changed the outcone of Cordeiro’s trial

2. Cornelio’'s second forgery conviction

Second, Cordeiro asserts that the circuit court erred
in sustaining the prosecution’s objection to a question posed to
Cornelio by defense counsel during recross-exam nation.
Cordeiro’ s defense counsel asked Cornelio if he had been
convicted of two counts of forgery, rather than one, as he had
previously testified in the course of direct exam nation, the
prosecution objected to the question as “beyond the scope” of
redirect, and the circuit court sustained the objection.

“Cross-exam nation should be Iimted to the subject
matter of the direct exam nation and nmatters affecting the
credibility of the witness.” HRE Rule 611(b) (1993); see also
State v. Napul ou, 85 Hawai‘i 49, 57, 936 P.2d 1297, 1305 (App.

1997). Simlarly, recross-examnation should be |imted to the
scope of redirect exam nation, see, e.qg., State v. Jones, 47 P.3d

783 (Kan. 2002) (holding that trial court did not abuse its

di scretion in sustaining prosecution’s objection to recross-
exam nation as beyond the scope of redirect); Brunelow v. State,
520 S.E. 2d 776, 782 (Ga. C. App. 1999) (finding no abuse of

di scretion in prohibiting counsel from questioning wtness on
recross-exam nation regardi ng matter beyond the scope of redirect
exam nation), or “matters affecting the credibility of the

Wi tness,” see, e.q., Simmobns v. State, 552 So. 2d 268, 269 (Fla.

Dist. C. App. 1989) (“Awitness's credibility is ‘always a
proper subject of cross-examnation.” . . . . This principle
hol ds true in the context of recross-exam nation.” (G tation
omtted.)).

In the present nmatter, Cornelio testified on direct

exam nation that he had been convicted of a theft and a forgery
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charge, but the subject was not covered during redirect

exam nation. Consequently, because the prosecution did not
address the subject of an alleged “second” forgery conviction on
redirect, when Cordeiro’ s defense counsel raised the subject on
recross-examnation, it was, technically, beyond the scope of
redirect, and the circuit court did not err in sustaining the
prosecution’s objection on this basis. Wile it is true that the
credibility of a witness is always relevant, Cordeiro’s defense
counsel failed to argue as nuch when the circuit court ruled that
t he question was beyond the scope of redirect. “[A] ruling

adm tting or excluding evidence cannot be assigned as error
unless . . . the court is clearly apprised of the nature of the
claimed error and of the corrective action sought.” Comentary
to HRE Rul e 103(a).?® Thus, we cannot say that the circuit court
erred in sustaining the prosecution’ s objection.

Assum ng arguendo, however, that the circuit court did
err, the error was harm ess. Defense counsel was able to inpeach
Cornelio’ s credibility with a plethora of convictions, including
one forgery conviction. And, in fact, defense counsel was
clearly successful in undermning Cornelio’ s credibility, because
Cordeiro was acquitted of the attenpted first degree nurder
charge in the Cornelio case.

Cordeiro’s only argunent is that, while the jury nmay

not have believed Cornelio’ s testinony regarding Cordeiro’s

28 HRE Rule 103(a) provides in relevant part:

(a) Effect of Erroneous Ruling. Error may not be
predi cated upon a ruling which admts or excludes evidence
unl ess a substantial right of the party is affected, and

(2) Offer of proof. In case the ruling is one
excl udi ng evidence, the substance of the evidence was made
known to the court by offer or was apparent fromthe context
wi t hin which questions were asked.
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attenpt to hire himto kill Freitas, it nmay have believed
Cornelio s testinony regardi ng what Cordeiro had told hi mabout

t he Bl ai sdel|l case. Cordeiro does not, however, cite the
specific testinony pertaining to the Blaisdell case that the jury
m ght have believed, how the testinmony m ght have contributed to
his conviction, or why Cordeiro’ s inpeachment of Cornelio with a
“second” forgery conviction m ght have changed the jury’s
assessnent of Cornelio’ s credibility. Cornelio’ s only testinony
regarding the Bl aisdell case that we can find was that Cordeiro
had told himthat Freitas was the principal witness for the
prosecution in his nmurder trial. Even if the jury believed the
foregoing testinony, we fail to discern howit could have

prej udi ced Cordeiro.

3. lona’ s nmap

Third, Cordeiro contends that the circuit court erred
in sustaining the prosecution’s objection to the rel evance of the
| ocation of the repository in which |Iona kept the “second” map
that he received from Cordeiro indicating the site of Freitas’s
home. Cordeiro suggests that “[f]inding out where or who []ona]
gave the map to was an effective and proper method of cross-
exam nation. Especially if the person who Iona clai ned was
hol ding the map coul d be subpoenaed and brought to court and then

denied lona’s clains.”?® The prosecution argues that the

29 During the bench conference followi ng the prosecution’s objection
defense counsel argued in relevant part as follows:

[ Def ense counsel:] . . . . If this witness were in
possessi on of contraband during that two-year period, it
woul d have been confiscated by -— it could have been

confiscated by MCCC authorities.
Since it was apparently not confiscated during this
two-year period, my argument would be it was not in the
possession of this witness for that two-year period, and it
was created after January or March of ‘95. Therefore, his
hi di ng place would be relevant as to the believability of
(continued...)
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specific place in which lona kept the map was irrel evant and,
even if it was relevant, any error was harnl ess beyond a
reasonabl e doubt .

We agree with the prosecution that the location in
whi ch 1 ona kept the “second” map given to him by Cordeiro was not
rel evant. The chain of custody of the map m ght have been highly
rel evant for purposes of challenging its authenticity during voir
dire, but Cordeiro did not challenge the receipt of the map into
evi dence based on its authenticity. Consequently, for purposes
of determ ning whether the place in which the map was kept was
rel evant, we must determ ne whether |ocation had “a tendency to
make the existence of any fact that is of consequence to the
determ nation of the action nore or |ess probable than it would
be w thout the evidence.” HRE Rule 401. Cordeiro does not
propose how the | ocation of the map nade the exi stence of any
fact nore or | ess probable. He sinply suggests that his defense
counsel m ght hypothetically have been able to inpeach |ona based
upon his answer to the question. But alnost any testinony could

potentially be used to inpeach a witness in that fashion; a

2%(...continued)
the hiding place

Your Honor, for example, if an ACO was holding it for
hi m t hat woul d be highly relevant. I woul d have opportunity
to call that ACO in and what are you holding this for him

[Circuit court:] \What’'s the relevance?

[ Def ense counsel:] |If he was not holding it for him

[Circuit court:] All you are doing then is inpeaching

his credibility. It is not relevant.
[ Def ense counsel:] Exactly.
[Circuit court:] It is not relevant

[ Def ense counsel:] Credibility is always relevant,
your Honor.

[Circuit court:] You can bring anything in you want
that has nothing to do with this case and see if he is

telling the truth? | don’t think that is relevant.
[ Def ense counsel:] It goes to his credibility. It is
al so rel evant because if the — | made my record.
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purely specul ative answer to an otherwi se irrel evant question
does not bootstrap the question into relevance. Accordingly, the
circuit court did not err in sustaining the prosecution’s
objection to the rel evance of defense counsel’s inquiring into
the repository in which lona secreted the “second” map.

In sum we hold that the circuit court did not abuse
its discretion in limting the scope of Cordeiro’ s defense
counsel’s cross-exam nation, insofar as the circuit court nerely
excluded irrel evant and repetitious questions by defense counsel
and the exclusions did not result in any “mani fest prejudice” to
Cor dei r 0.

G The Admission O Cornelio's Testinobny Regarding Hi s
Reli gious Beliefs Did Not Violate HRE Rul e 610.

Cordeiro argues that the circuit court erred in
permtting the prosecution, notwthstanding his objection, to
elicit testinony regarding Cornelio’ s religious beliefs. W
di sagr ee.

HRE Rul e 610 provides in relevant part that “[e]vidence
of beliefs or opinions of a witness on matters of religion is not
adm ssi ble for the purpose of show ng that by reason of their
nature the witness’ credibility is inpaired or enhanced.” There
is no prohibition, however, against the adm ssion of evidence of
a wtness' religious beliefs for other purposes.

In the course of exam ning Cornelio regarding his
deci sion not to nurder Freitas, the follow ng coll oquy

transpired:

[ Prosecution:] Were you going to [murder Freitas]?

[ Cornelio:] No.

[ Prosecution:] \Why not?

[Cornelio:] Changed ny life. I not into that thing.

[ Prosecution:] How has your |ife changed? What is
different?

[Cornelio:] Lots of things, lot of things.

[ Prosecution:] Like what? MWhat's nmost significant do
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you think?
[Cornelio:] | walk with Jesus Christ as a Christian.

[ Prosecution:] M Cornelio, how has your |ife changed
due to your Christianity, your faith?

[Cornelio:] M belief is that | walk the straight and
narrow, cannot be on my conscience all these things been

happeni ng. What to me nost important is that | know how all
victims feel because of what happened to ne. I know how all
the people we hurt. I know how they feel now because | was

hurt real bad.

[ Prosecution:] Had you fornmulated your religious
beliefs prior to contacting the police in October of 1995?

[Cornelio:] Yes.

[ Prosecution:] Was that why you contacted Detective
Kaya?

[Cornelio:] Yes.

It is therefore apparent that the prosecution did not inquire
into Cornelio’s religious beliefs for the purpose of enhancing
his credibility.*® To the contrary, the prosecution was

obvi ously seeking to establish why it was that Cornelio did not,
in fact, nurder Freitas. Accordingly, we hold that the circuit
court did not err in allowing Cornelio to testify regarding his
religious beliefs.

H. The Circuit Court Did Not Err In Denying Cordeiro’s
Mbtion For A New Trial.

Cordeiro insists that the circuit court erred in
denying his notion for a newtrial on the basis that Freitas had,
with the deputy prosecuting attorneys’ (DPAs) know edge, perjured
hi msel f during his testinmony. W disagree.

HRPP Rul e 33 provides in relevant part that “[t]he
court on notion of a defendant may grant a newtrial to himif
required in the interest of justice.” Wen a defendant seeks a
new trial on the grounds that a prosecution w tness gave false

testinmony at trial, the trial court nmust first determ ne whether

80 As noted supra in section Ill.F. 2, Cordeiro successfully inmpeached

Cornelio’s credibility in any event.
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“it is reasonably satisfied that the testinony at trial of a
mat eri al prosecution witness [was, in fact,] false.” State v.
Teves, 5 Haw. App. 90, 96, 679 P.2d 136, 141 (1984) (citing State
v. Meafou, 67 Haw. 41, 677 P.2d 459 (1984)).

In the present matter, the circuit court conducted a
hearing on Cordeiro’s notion for a new trial on August 26, 1998.
At the hearing, Arthur F. Bergquist, the only witness called in
t he proceeding, testified that, on July 14, 1998, while worKking
at the Maui courthouse in which Cordeiro’s trial was held, two
uni dentified wonen stated to himthat they had overheard a
conversation between two nen, whom Bergqui st presuned were the
DPAs, in which one told the other that Freitas was |ying on the
wi tness stand. Bergquist did not know the identity of the wonen,
was unable to describe themin any detail, and acknow edged t hat
he woul d not recognize themif he were to see them again.
Moreover, he was unable to state that the wonen were, in fact,
referring to the DPAs.

In light of the fact that Cordeiro was unable to adduce
any substantial evidence that Freitas had, in fact, perjured
hi nsel f during his testinony, we hold that the circuit court did
not err in denying Cordeiro’s notion for a newtrial.

| . The Circuit Court Did Not Err I n Denying Cordeiro’s
Mbtions For A Mstrial On The Basis O Prosecutori al
M sconduct.

Cordeiro clainms that prosecutorial m sconduct,
i ncl udi ng comrents during closing argunent regarding the
credibility of witnesses and Cordeiro’ s drug use, frivolous
obj ections, and sinultaneous argunents by the two DPAs,
curmul atively denied himhis right to a fair trial. Accordingly,
he argues that the circuit court erred in denying his two notions

for a mstrial. W disagree.
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1. The DPA's cl osing argunent was not i nproper.

It is generally recogni zed under Hawai ‘i case | aw t hat
prosecutors are bound to refrain from expressing their
personal views as to a defendant’s guilt or the credibility
of witnesses. [State v. Marsh, 68 Haw. 659, 661, 728 P.2d
1301, 1302 (1986)].

However, a prosecutor, during closing argument, is
permtted to draw reasonable inferences fromthe evidence
and wide latitude is allowed in discussing the evidence
[State v. ]JApilando, 79 Hawai‘i [128,] 141-42, 900 P.2d
[13,] 148 [(1995)] (citing State v. Zanmora, . . . 803 P.2d
568 ([Kan.] 1990)) (other citations omtted). It is also
within the bounds of legitimte argument for prosecutors to
state, discuss, and comment on the evidence as well as to
draw all reasonable inferences fromthe evidence

Comments to the effect that a defendant or a defense
witness were |ying have repeatedly been upheld. A
prosecuting attorney may comment on the evidence and
the credibility of witness[es] and, in the process,
may belittle and point to the inmprobability and
untrut hful ness of specific testinony.

[State v. Weaver, 912 S. W 2d 499, 513 (Mo. 1995)] (citation

om tted).

State v. dark, 83 Hawai‘i 289, 304-05, 926 P.2d 194, 209-10

(1996) (sone citations omtted) (sonme brackets added and sone in
original) (enphases added).

Thus, in Marsh, 68 Haw. at 660-61, 728 P.2d at 1302, we
held that it was prosecutorial msconduct for the DPA to

repeatedly express her personal opinion that the defense

w tnesses had lied. For exanple, the DPA exhorted the jury in

closing argunent, inter alia, that “[l]adies and gentlenen, |

feel it is very clear and | _hope you are convinced, too, that the

person who conmtted this crinme was none other than Christina
Marsh” and “[y]ou should entirely disregard [the defendant’s
alibi witnesses’'] testinony because, if you will renenber, every

one of themlied on the stand. . . . | sincerely doubt if [one

of the alibi wtnesses] had seen Christina Marsh there” and “|
find that awfully hard to believe.” [d. at 660, 728 P.2d at 1301
(enmphases added). By contrast, in dark, 83 Hawai‘ at 304-05,

926 P.2d at 209-10, we held that it was not prosecutori al
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m sconduct for the DPA to argue during closing argunent that,
“‘*[w hen the defendant cones in here and tells you that he was
not on cocaine that night, that just — it’s a cockamam e story

and it’s asking you to take yourselves as fool s[.] (Brackets
in the original.)

In the present matter, Cordeiro points to a nunber of
i nstances during the prosecution’s closing argunment in which the
DPA suggested that certain w tnesses, including Cordeiro, were
lying, while others were being truthful. Cordeiro has failed,
however, to cite any exanple, as in Marsh, of the DPA expressing
his personal views regarding Cordeiro’s guilt or a wtness’
credibility. Nor can we find any. Rather, as in Cdark, the DPA
argued, based on the conflicting evidence presented at trial
(e.qg., Cordeiro’ s whereabouts at the tinme of Blaisdell’ s murder),
that the testinony of Cordeiro and his alibi w tnesses was
untruthful and that the reliable evidence corroborated the
testinmony of Freitas and others. The foregoing argunent is
perm ssi bl e under our holding in Gark. Consequently, the DPA s
references to the credibility of certain w tnesses was not
I npr oper.

Cordeiro al so argues that the DPA inproperly enphasized
Cordeiro’s drug use in his closing argunent. Specifically, he

cites the followi ng cooments of the DPA

Let’s | ook at the defendant. Let’s |l ook at his
credibility. . .

How? Thlnk about his testinony. His first approach
Friday, flat out denial. “No. They must be |ying. |
didn't do it. I don’t do drugs. I don’t deal drugs.”

Second approach, Monday, big change over the weekend
Now, *“Yeah, okay. I do drugs. | deal drugs, but my menory
is not so good. It’s a long tinme ago. I can’t be held

account able for every detail.”

He flat out denies on Friday that he told ne
t hat he was splitting a |oad of batu with Shane Shirota.
What he tells us on Monday is that, “You know, the reason |
said that, | thought it was really cocaine that we were
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splitting, not batu.”

Once again, the DPA's line of argunent was not
i nproper; in substance the DPA was nerely seeking to inpeach
Cordeiro’ s credibility by highlighting his changes in testinony
over the course of the trial

2. The prosecution’s conduct during trial did not
anount to prosecutorial harassnent.

Next, Cordeiro argues that certain prosecutorial acts
occurring during trial rose to the |Ievel of prosecutori al
m sconduct. Specifically, he conplains: (1) that the DPA
frivolously interrupted defense counsel while he was laying a
foundati on for inpeaching Freitas, and “agai n when defense
counsel tried to ask |Iona whether he was dealing drugs with
Kekiwi[,]” (2) that the two DPAs “would argue in tandemor join
in each other’s argunents,” and (3) that the prosecution failed
to provide himw th the nanes of its rebuttal w tnesses.
Cordeiro contends that the foregoing conduct -- both separately
and cunul atively -- prejudiced his right to a fair trial. W
address each of Cordeiro’ s contentions in turn,

First, the trial transcript reveals that, during
def ense counsel’s cross-exam nation of Freitas, the DPA asked to
approach the bench, whereupon he conplained to the trial judge,
outside the hearing of the jury, that defense counsel was not
properly inpeaching the witness and, consequently, that the
prosecution was uncertain of the particular statenments that
def ense counsel was attenpting to i npeach. Regardless of the
merits of the prosecution’s objection and the propriety of
def ense counsel’s nmethod of inpeachnent, follow ng the bench
conference, defense counsel was able, w thout any unwarranted

interruptions, to resune cross-exam nation and i npeach Freitas
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with a prior inconsistent statenent that he had nade to the grand
jury. Thus, assum ng arguendo that the prosecution’s objection
was Without merit, it did not prejudice Cordeiro’s right to a
fair trial.

Second, contrary to Cordeiro’s assertion, the
prosecution did not prevent his defense counsel from questioning
lona regarding his relationship with Kekiwi. Defense counse
elicited the follow ng testimony concerning lona’ s rel ationship
w th Kekiw :

[ Def ense counsel :] What was your relationship with

Dor een Keki wi ?

[lona:] Drugs.

[ Def ense counsel:] Pardon?

[lona:] Drugs.

[ Def ense counsel:] And when was —- you are telling us
you were dealing drugs with Doreen Kekiwi, is that what you
are trying to tell us?

[ Prosecution:] Your Honor, he is being argunentative
at this point. Irrel evant, al so.

During the ensuing bench conference, defense counsel explained

the purported rel evance of his question to the circuit court:

This witness told the Maui Police Department police
of ficers Camara and Funes that he believes that Doreen
Keki wi was responsible for the death of Tinmny Bl ai sdell. | f
this witness believes that Doreen Kekiwi is responsible for
the death of Timothy Blaisdell, | believe that | should be
able to get into cross-exam nation of his opinion under Rule
701 that he believes that Doreen Kekiwi is responsible for
the death of Tinothy Bl aisdell.

After listening to defense counsel’s argunent, the circuit court
asked, “Why do you need to go into all the background in order to
ask a sinple question, whether he told the police a sinple
statenent in regards to this particular individual?” To which
def ense counsel responded, “If the Court would rather not |ay

t hat foundation, or not have ne |ay that foundation, that would
be fine, and that would be directly to [the] point.” Defense
counsel then resumed cross-exam nation and was able to elicit

| ona’ s specul ation regardi ng Kekiwi ’s involvenment in the

Bl ai sdel | murder. Thus, once again, assum ng arguendo that the
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prosecution’s objection was without nerit, it did not in any way
prejudice Cordeiro’s right to a fair trial

Third, based on our review of the record, we can find
only one instance in which DPA Rivera joined in DPA Jenkins’'s
argurment without |eave of the circuit court. Specifically, DPA
Rivera said, “That’s right[,]” following a statenment nade to the
circuit court by DPA Jenkins during a bench conference. In
addition, we note that DPA Rivera asked the circuit court for
| eave to speak, which was granted, on three other occasions
during bench conferences.

Rules of the Circuit Courts of the State of Hawai ‘i
(RCCSH) Rule 17(e) (1998), which is unchanged to the present,
provides in relevant part that, “[e]xcept by |eave of court],]

[o]nly one counsel for each party shall . . . be heard on

any question.” Although DPA Rivera should not have said, “That’s

right,” without first requesting | eave of the circuit court to
speak, we cannot discern how his utterance coul d possibly have
j eopardi zed Cordeiro’s right to a fair trial.

Finally, Cordeiro cites no rule or other authority that
requires the prosecution to provide the defense with the nanes of
its rebuttal witnesses, nor are we aware of any.3* Nor does he
suggest the manner in which he may have been prejudiced for want
of alist of names. W therefore decline to address this point

of error.

st HRPP Rul e 12.1(b) does require the prosecution to “informthe
defendant in writing of the names and addresses of the witnesses upon whom the
government intends to rely to establish defendant’s presence at the scene of
the alleged offense[,]” in the event that the defense notifies the prosecution
that it intends to rely upon an alibi defense, but none of the witnesses
called by the prosecution on rebuttal testified regarding Cordeiro’s presence

at “skid row.” Cordeiro does not allege that the prosecution failed to
provide himwith Freitas’s name -- the only witness who testified as to
Cordeiro’s presence at the scene of Blaisdell’s murder -- in advance, or, for

that matter, that of any other witness called during the prosecution’s case-
in-chief, as required by HRPP Rule 16(b)(1)(i).
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In sum we find nothing inproper in the conduct of
whi ch Cordeiro conplains; nor do we believe that it prejudiced
Cordeiro’s right to a fair trial, either separately or
cunul atively. Accordingly, we hold that the circuit court did
not err in denying Cordeiro’s notions for a mstrial on the basis
of prosecutorial m sconduct.

J. Cordeiro Was Not Deni ed The Effective Assistance O
Counsel .

Cordeiro’s final point of error on appeal is that he
was not afforded the effective assistance of counsel, as
guaranteed by the sixth anendnment to the United States
Constitution. *

To prevail on his ineffective assistance of counsel
claim [Cordeiro] nust establish that his “trial counsel’s
performance was not objectively reasonable — i.e., [that it
was not] ‘within the range of conpetence demanded of
attorneys in crimnal cases.’” Briones, 74 Haw. at 462, 848
P.2d at 976 (quoting State v. Kahal ewai, 54 Haw. 28, 30, 501
P.2d 977, 979 (1972)). Thus, [Cordeiro] must . . . point to
a specific error or om ssion that “resulted in either the
wi t hdrawal or substantial impairment of a potentially
meritorious defense[.]” . . . ld. (quoting State v. Antone,
62 Haw. 346, 349 & n.1, 615 P.2d 101, 104 & n.1 (1980)).

The defendant raising ineffective assistance of counsel need
not, however, prove that the alleged error or om ssion
redounded to his or her “‘actual’ prejudice."” |d. at 464,
848 P.2d at 977 (citations omtted). Rat her, the

determ nation “whether a defense is ‘potentially
meritorious’ requires an evaluation of the possible, rather
than the probable, effect of the defense on the decision
maker.” Id.

State v. Poaipuni, 98 Hawai‘i 387, 394-95, 49 P.3d 353, 360-61

(2002) (some brackets added and some in original).

Cordeiro fashions his ineffective assistance of counsel
claimfromseveral of his other points of error on appeal.
Specifically, he contends that defense counsel was ineffective

because he failed to: (1) oppose the consolidation of the

82 The sixth amendment to the United States Constitution provides in

rel evant part that, “[i]n all crim nal prosecutions, the accused shall enjoy
the right . . . to have the Assistance of Counsel for his defence.”
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attenpted first degree nurder cases with the Bl aisdell case; (2)
file a pretrial notion to dismss the defective first degree
robbery charge; (3) object to the circuit court’s jury
instructions with respect to the charge of first degree robbery;
(4) nove for pronpt limting instructions regarding the “other
bad acts” evidence and object to the circuit court’s inadequate
jury instruction regarding that evidence; and (5) adequately
apprise hinself of Bergquist’s testinony regarding the allegation
that Freitas was perjuring hinself.

As di scussed supra, in sections IIl.A 111.B, and
I11.C, we do not believe that consolidation of the attenpted
first degree murder cases with the Bl aisdell case was i nproper
that the charge of first degree robbery failed to state an
of fense, or that the circuit court’s limting instruction
regardi ng “other bad acts” evidence was inadequate or untinely.
Consequently, we do not believe that defense counsel was
ineffective in these respects.® Furthernore, in |light of our
hol di ng supra in section IIl.A which vacates Cordeiro’s first
degree robbery conviction, his clains of ineffective assistance
with respect to his first degree robbery conviction are noot.
See, e.q., State v. Silva, 75 Haw. 419, 438, 864 P.2d 583, 592

(1993) (noting that “a decision on other issues in the appellate
court may effectively noot an ineffective assistance claini).
Finally, we do not believe that defense counsel’s
failure adequately to apprise hinself of Bergquist’s testinony
“resulted in either the withdrawal or substantial inpairnent of a

potentially neritorious defense[.]” Berguist's testinony clearly

33 While the first degree robbery charge failed to name the person
Cordeiro was charged with using force against, defense counsel’s failure to
move for a bill of particulars did not result in “either the withdrawal or

substantial inmpairment of a potentially meritorious defense.”
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i ndi cated that he did not possess any information that m ght have
hel ped Cordeiro, see supra section Ill.H Thus, defense
counsel’s failure only served to waste the tine of all parties

i nvol ved, not to wthdraw or substantially inpair a potentially
nmeritorious defense.

Accordingly, we hold that Cordeiro’ s clains of
ineffective assistance of counsel are either noot or wthout
merit.

V. CONCLUSI ON

In light of the foregoing, we (1) affirm Cordeiro’s
convi ctions of second degree nmurder and prohibited place to keep
firearmin the Blaisdell case (Cr. No. 94-0522(3)) and attenpted
first degree murder in the lona case (Cr. No. 97-0073(3)), (2)
vacate Cordeiro’s conviction of and sentence for first degree
robbery in the Bl aisdell case, and (3) remand the latter for

further proceedi ngs consistent with this opinion.
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